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CWJC No. 11527 of 2000

'In the matter of an application under Article 228
of the Constitution of India.

Bihar State Scheduled Caste/Scheduled Tribes
Advocate Union e Petitioner

Versus

The State of Bihar & ors

OIS 'Respondents

For Petitioner: Mr Shyama Prasad Mukherji,

Sr.Advocate, with Mr Arun Kumar
No. 1, Advocate
Faor High Court: Mr R.K.Dutta sc 1V

Mr Purnendu Singh, Mr Piyush Lall,
Mr Gopal Krishna, Advocates
For BPSC : Mr Mukteshwar Singh, Advocate

PRESENT

THE HON’BLE MR JUSTICE NAVIN SINHA

Navin Sinha,J. Heard Shri

Shyama Prasad Mukherjee

learned Senior Counse appearing for the

petitioner, Shri R.K.Dutta for the High Court and

Shri Mukteshwar Singh the learned Counsel o tha

Bihar Public Service Commission.,

gv]

The present wWrit application

preferred an behalf of an unregistered

association, is essentially the grievance of the

singular petitioner, Sadanand Paswan who was one

of the unsuccessful applicants in the Scheduled

Caste Category in the 25th Judicial Service

Examination.
i

e The records of this case would

reflect that by an order dated 20.12.2000, the

Present application was directed to be heard along

with CwJc No. 8655/2000. The latter Writ

application however came to be disposed on

24.,1,2000 sans the present application. The
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issues falling for consideration and decision in

the present writ application are almost similar to

the contentions raised and already decided in the

aforesaid CWJC No. 8655/2000.

4., The original prayer 1in the writ
application was for a certiorari setting aside the

entire results of the 25th Judicial Service

Examination for reasons of alleged irregularities

and illegalities in the selection process. It was

urged that fixation of 200 marks for the viva

voice process was excessive and contrary to Jlaw

laid down by the Supreme Court in this regard.

The requisite number of candidates were not called

for interview in proportion to the vacancies and

that there was lack of effective consultation with

the High Court as mandated by Article 234 of the

constitution of India. The consequential prayer

was for a mandamus directing the respondents to

fi1l the 13 vacant seats of the Scheduled Tribe

category from the sufficiently available

candidates of the scheduled Caste category in

excess of the 21 seats allocated to the Scheduled

caste category already filled up.

5. This Court 1in the circumstances

specifically put the question to the Counsel for

the petitioner that if the entire results be

interfered with by this Court and 1in the

likelihood of the same being set aside the

question of considering his candidature as a

Scheduled Caste candidate for appointment against

vacancies 1in the Scheduled Tribe category as

sought for in the writ application, simply did not
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arise. Learned Counsel  for the petitioner

realising the inconsistent nature of the pleas

destructive of each other gave up the challenge to

the selection process and his prayer for setting

aside the results of the entire examination.

Learned Counsel confined his submissions to the

grant of relief for appointment of successful

scheduled Caste candidates, 1ike him, against

vacant Scheduled Tribe category seats on the basis

of exchangeability.
) The respondent Commission on

19.3. 19938 published an ;advertisement inviting

applications from eligible candidates +o appear at

the 25th Bihar Judicial Service competitive

Examination 1999 for filling wup 152 declared

vacancies 1in the post of Munsif. The petitioner

was also one of the applicants in the scheduled

Ccaste category. The qualifying marks for

Scheduled caste/Scheduled Tribe candidates 1in the

written gxamination was fixed at 30%.

ration was fixef 8%

total 152 vacancies,

out of the

116 belonged to the general

category, 21 were reserved for gcheduled Caste and

15 were reserved for Scheduled Tribes. Based on

the, selection process 21 Scheduled Caste

candidates were appointed. only 2 Scheduled Tribe

candidate could make the grade and therefore 12

seats of the scheduled Tribe category remained

vacant.

|

7. The only guestion falling for

determination in the present case and on the basisa

of which submissions have been made“iErEEEEDELJEEe
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appointment such Scheduled Caste candidates who

-—
secured qualifying marks of 30 % in the

written

“-—-—_____

test for appointment against un-filljed Scheduled
‘--..___________

Tribe category seats on the ’prinéip1e of

-— A o :
exchangeab1]1ty and the interpretation of Rule 2o

of the BTEEF_-JudiciaT Services Rec?ﬁitment Rules,

——

1955 sought to be put by the petitioner.

8. The petitioner completed successfully

in the written test, having secured the written

qualifying marks of 30%, failed to make the grade

within the 27 seats of the Scheduled Caste

Category at the viva voice stage.

9. Learned Counsel for the petitioner

submitted that Rule 20 of the Bihar Judicia]

Service Recruitment Rules 1955 in essence

contemplates interchangeabi11ty/exchangeabi1ity of

seats of Scheduled cCaste and Scheduled Tribe. In

other words, in the event of successful candidatesg

of either category not being available, the

candidates of the other reserved category could be

considered for appointment on unfilled reserved

seats. It was submitted that the words "such

candidates" as mentioned in Rule 20 requiring the

Supp]gmentary List to be prepared really meant the

£

reserved candidates of the other category. The

unfilled seats of one of the reserved category

could not have been released to the general

category unless the candidates from the

other
reserved category be not available, In the
present case, since 123 Scheduled Tribe category

seats remained unfilled and Scheduled Caste

candidates such as the petitionar remainad
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available for appointment having competed in the

written test, they were eligible to be considered

for appointment again Scheduled Tribe vacancies

before the same could be releasad ‘to the general

category. It was further submitted on behalf of

the petitioner that Section 4(6)(a) of the Bihar

Reservation of Vacancies in Posts and Services

(For SC, ST and other BC) Act 1992 (hereinafter

referred to as the Bihar Reservation of VYacancies

Act) stipulated the carrying forward of unfilled

reserved vacancies for three years whereafter it

Wwas to be Tilled up on the basis of the principle

of exchangeability from the candidates of the

other reserved category in the event of

non-availability of candidates from the original

reserved category. Therefore 1in any event, the

unfilled vacancies could not have been released to

be filled by the .general category candidates.
A Ml

Reliance for this purpose was placed upon a

Jjudgement of the Supreme Court reported in 1987

—_—

(2) sSCC 33 (Malkhan Singh Vrs Union of

India &

ors).
10. Countering these submissions learned

Counsel appearing for the High Court and the BPSC

submitted that the issue in controversy stands

—_—

settled by the judgements of the Apex

L=

decided and

[ ——

Court as alse by a Bench of this Court.

Learned

Counsel for the High Court submitted that Rule 20

of the Bihar Judicial Services Recruitment Rules

1955 did not contemplate any exchangeability of
_—"____—-—_——_________________-

seats between the reserved category of Scheduled

——

—

Caste and Scheduled Tribe. The submission on

.
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behalf of the High Court was that the words

"such

candidates” 1in Rule 20 of the Bihar Judicial

Services Recruitment Rules 1955 did not bear any

restrictive meaning as was sought to be contended

by the petitioner.

1. Strong reliance was placed on the

pronouncement on the issue by the Supreme Court in

the judgement of Surendra Narain Singh & ors Vrs

State of Bihar, reported in AIR 1988 SC 1841, for

the true meaning, scope and purport of the words

'such candidates’ in the preparation of the

supplementary List 1in the context of Rule 20 of

the Bihar Judicial Services Recruitment Rules

1955. The Supreme Court having held that in the

event of non-availability of sufficient number of

candidates against reserved vacancies, the Rule

contemplated the creation of a Supplementary List
—— :

of ’'such candidates' meaning
et

category candidates

thereby geheral

against what was originally a

resarved vacancy. Learned Counsel further

—E =
submitted that there was no provision in the

Recruitment Rules for either exchange of seats of

-~ 1S

reserved category  or for carry forward of

vacancies. The latter aspect also being noticed

g

in the judgement aforesaid of the Supreme

—

It was lastly submitted that reliance

Court.

upon the

Bihar Reservation of VYacancies Act 18992 was

completely misconceived in view of the judgement

of the Supreme Court reported in 2000 (4) £CC 640

(state of Bihar Vs Bal Mukund Sah & ors) holding

that the aforesaid Act did not apply to

appointments in Judicial Service vis a Vis the
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Bihar Judicial Services Rules 1955 1in view of
Article 234 of the Constitution.
125 Learned Counsel for the <Commission

relied upon a single Bench judgement of this Court

wherein a similar plea with regard to unfilled
—,___,—-—'_'—:-'—_

seats of the Scheduled Tribe category _candidates

/’—/—__—/_/7
was canvassed giiiffgii£p11y. It was submitted

D

that this Court held therein that the matter stood

settled by the judgement of the Supreme Court

AIR 1998 SC 1841

in

(supra) and that such unfilled

reserved categ9£Z’__ggg;g__gggld___LauaLL: to the
gener?1_fiEEEEizJ_:fEfi;rjfiliﬂ;gg___gf__ggg Bihar
Judicial Serviges Recruitment Rules 1855, There
being no:provision for carrying forward of
vacancies or exchangeability, and the Bihar

e

Reservation of Vacancies Act being not applicable.

— L

13 To enable proper consideration of

the issue 1in controversy it would be appropriate

to set out Rules 19 and 20 of the Bihar Judicial

Services Recruitment Rules 1955 for better

appreciation.

“1g9. The marks obtained at the viva voce test

shall be added to the marks obtained at
the written examination. The names of

candidates will then he arranged by the
commission in order of merit. If two or
more candidates obtained equal marks in

the aggregate, the order shall be
detarmined in accordance with the marks
sacured at the written examination.
Sshiould the marks secured at the written
axamination of the candidates concerned
bs also eqgual then the order shall be
decided in accordance with the total
number of marks onbtained in the optional
papers. From the list of candidates 8O
arranged the Commission shall nominate
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such number of candidates as may be fixed
by the Governor 1n grder of their
position in the list. The nominations so
made shall be submitted to the Government
by such date in each year as the Governor

may fix.

20. The Commission shall, while submitting
their recommendations under rule 19,
consider the claims of qualified

candidates belonging to the Scheduled
Castes and the Scheduled Tribes., If the
list of nominees submitted under rule 19
does not contain an adequate number of
candidates belonging to the Scheduled
Castes and the Scheduled Tribes who

may
be appointed to the vacancies reserved
for them, the Commission shall submit a
supplementary Tist nominating a

sufficient number of such candidates as
in their opinion attain the required
standard of gualifications and are in all

respects suitable for appointment to the
Service."”

14, This Court on consideration of +the

rival submissions for the parties and the

authoritative pronouncements of the Supreme Court

on the issue 1in contreversy, as also considered by

a Bench of this Court, finds that the issue raised

in the present writ application already stands

conclusively sattled. The
__’_”_'_._._._________q

separate reiteration of the law

occasion for this

may not have

arisen if the present application had been heard

along with CWJC No. 8655 of 2000 as directed by

order dated 20.72.2000, noticed earlier.

15. In the judgement reported in AIR

1988 SC 1841), undoubtedly there were no

successful reserved category candidates available.

Nonetheless, the Supreme Court interpreting Rule

20 of the Bihar Judicial Services Recruitment
Rules arrived at the conclusion that the term
“such candidates " with reference to the
supplementary Tist would mean only general
category caﬁg?;;;;;j- The judgement also clearly

-—- - - —— =
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held that there was no provision for. carry over of

vacancies and therefore the question of

keeping

.the unfilled vacancies available simply did not

£

‘arise. The relevant extract of the judgement at

para 17 and 18 proceeded to hold as follows:

—— ———— =

"Upon careful consideration of the rival
contentions on interpretation of Rule 20,
we are of the considered view that the
expression “such candidates" in Rule 20
cannot be given the restricted meaning to
include only SC/ST candidates 1in the

supplementary 1list. The merit Tist
prepared by the BPSC: nominating 33
candidates therefrom

unmistakably
indicated that +the BPSC prepared the

merit 1list of 241 candidates who were
gualified wunder Rule 19 of whom only 15
candidates of SC/ST could be nominated.
Mo other qualified candidates of SC/ST
was available 1in the said merit 1list.
There 1is no provision under the Rules
which enables the BPSC to recall or hold
fresh written examination and viva-voce
test and any exercise in that behalf
would be contrary to 1955 Rules. Despite
ths proviso to Rule | {7 no 5C/S5C
candidates would quatify by securing the
minimum marks of 30% prescribed by the
BPSC in consultation with the High Court.
In the facts and circumstances of the
case, the expression “"such candidates” in
Rule 20 would be referable to the
candidates who figure in the merit 1list
prepared by the BPSC and out of this
merit list a supplementary 1ist of
candidates under Rule 20 was required to
be prepared who in the opinion of the
BPSC have attained the required standard
of qualifications and are in all respects
suitable for the appointment of service.
This may even include SC/St candidates.
Any other construction would result into
keeping the 33 posts reserved for SC/St
vacant and consequently there would have
been shortage of munsifs +to man the
Judiciary. it is not the contention of
the appsilants that SC/S5t candidates were
availabie 1in the merit list who Ffulfi]
the qualifying marks yet they were not
nominated 1in a supplementary list. It
must be remembered that judiciary being a
vital organ to administer the lay, any
further relaxation may cause a damage to
the institutional structure. For these
reasons, in our considered cpinion the
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expression "such candidates"”
Rule 20 cannot be given
meaning. The supplementary 1list has to
contain the names of the candidates from
the merit list. Once th e merit list is
prepared, the same cannot be modified and
the same has to remain in force until the
supplementary list is prepared to fill 1in
the advertised posts but without any
compromise as regard merit. wWhile
submitting the supplementary 1list the
BPSC shall nominate sufficient number of
such candidates i.e. candidates from the
merit list who in its opinion have

appearing in
restricted

attained the required standard of
qualifications and are in all respects
suitable for appointment to the
service "

TR

It was then urged that the BPSC and the
State Government have no power to convert
33 vacancies of SC/ST +Hinto General
Category. These vacant posts according
to the learned counsel fcr the appellante
ought to have been carried forwarded.
This submission does not appeal to us for
the reason that there is no provision
under 18955 Rules to carry forward the
vacancias/posts reserved for SC/ST. In
the absence of any such provision under
1958 Rules, it was not permissible for
the BPSC or the State Government to adopt
such course. it is true that the BPSC
after submitting the original list of 152
candidates from General Category, 10 from
SC and 5 from ST Categories corresponded
with the State Government to convert
these 33 vacancies/posts of 8C/ST to
General Category and in that process,
Government ultimately took a decision
converting these 33 vacancies/posts of
SC/ST to General Category in 13876 and
only thereafter the BPSC submitted that
supplementary 1list of 32 candidates from
the merit 1list to the [Date Government
for appointment as Munsifs. In the
absence of any provision under 1955 Rules

_to carry forward the SC/8T
“vacancies/posts and in view of mandate of

Rule 20, the BPSC was obliged to nominate
the candidates from the merit 1ist to the
vacant posts reserved for SC/ST. The
nominations and appointments of
respondent Nos. 3 to 34 (32) candidates

was delayed ¢y 16 )| 1376 because a
supplementary list was not prepared
bacause of some misconception of law for
which these respondents cannot be

.......
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16. The next Jjudgement relied upon by

the respondents reported in 2000 (4) SCC 640

(state of Bihar & anr Vs Bal Mukund sah & ors)

with regard to the applicability of Bihar

Reservation of Vacancies Act 1982 completely seals

the argument of the Counsel for the petitioner on

this issue. It has been clearly held therein in
para 59 that 1in view of provisions of Article 234

of the Constitution of India the said Act would

have no application to judicial appointments.

...... It must, therefore be held that
the impugned Section 4, as existing on
the statute book, if allowed to operate

it is for ccntroelling recruitment to
post of District Judges as well as to
the posts in Judiciary subordinate to the
District Courts, would directly conflict

with the scheme of Article 233 and 234

and has to be held as ultra vires the

i said constitutional scheme.”

o

Filin A similar guestion fell for
considération by a Bench of this Court in CWJC HNo.

8655 and 11341 of 2000. In context of the 25th

Judicial Services examination, the challenge was

to the government decision +to keep vacant the

unfilled Scheduled Tribe vacancies (13 in number)

on account of non-availability of eligible

candidates in view of Section 4(6)(a) of the Bihar

Raservation Act 13892.

18. This Court in para 2 of the

judgement noticed the inapplicability of the

provisions of the Bihar Resarvation of Vacancies

Act, 1992 to judicial appointments in view of law

in this regard Jlaid down on the issue by the Apex
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Court in the Jjudgement reported in 2000(4) SCC

640. The conclusion thus arrived at therein at

-para 8 was as under:

o if eligible/suitable candidates 1in
the scheduled tribes category are

not
available, as per rule 20 of the
Recruitment Rules, the Commission is
required

to submit a supplementary list
of candidates from the merit list already
prepared under rule 19, Thus the
vacancies which remained unfilled on
account of non—-availability of
eligible/suitable candidates conforming
to the required standard can neither be
kept "vacant” as decided by the

Commission with respect to the vacancies
of 25th examination nor can be

“carried
forward" as directed by the State
Government with respect to the vacancies

of 24th examinatien. The dacision of
both the State Government and the

Commission to this effect must be set
aside.”

19. Thus on a consideraticn of the

previous judicial pronouncement on the issue' the

submission made on behalf of the parties and the

discussions hereinbefore this Court rejects the

submissions made on behalf of the petitioner and

holds that the words "such candidates" referred to

in context of the Supplementary List envisaged

under Rule 20 of the Judicial Services rules does

not envisage the limiting theresof to candidates of

the other reserved catagory only. The

supplementary list of “such candidates” would

necessarily mean that the wunfilled reserved

category seats fall to the general category, there

being no prevision for carrying forward of

unfilled reserved vacancies further confirms the

issue.

20, The Jjudgement reported in 1887(2)

SCC 33 relied wupon by thge petitioners has no
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relevance and applicability to the issue falling

for determination presently. In the present case

there being no statutory provision for carrying

forward of unfilled reserved vacancies, the

judgement as aforesaid came to be rendered in the

background of the relevant rules and instructions

which itself provided for carrying forward of

vacancies and exchangeability of the reserved

vacancies in the third year of the carry forward

as apparent from para 6 and 8 of the Judgement.

It was in that background that the aforesaid

judgement came to be delivered. In the present

case as noticed earlier, there is no provision in

the Bihar Judicial Services Recruitment Rules 1955

for carrying forward of  vacancies far legs

providing for exchangeability of reserved category

vacancies. On the contrary the spgsijigﬁjudicia1
D R

vaerdict being that for reason of non-availability

of reserved category candidates, a supplementary

list of successful candidates of the genearal

category was required to be proposed and the

¥

vacancies Tilled up.

A e This Court accordingly finds no
merit in the present writ application. The same
is accordingliy dismissed. There shall be no

orders as tc costs.

\ n T .
anegi el j\i(?h\“‘ Shr\L\f\

Patna High Court

The 3 th December 2004
Snkumar/=(NAFR)
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