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In the matter of an application under Article 226 cf the
! Constitution of India.
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] ‘; TiE HON'BLE MR, JUSTICE SUDHANSU JYVCTI MUKHUPADHAYA.
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$.J.Mukhopadhaya, J. This case relates tc app»intment against different

?:aduate Level Class-III posts in different Departments of the |

ltate of Bihar. The petitioners have prayed for direction on the

4 éespondents to £ill up all the vacancles of Graduate Standard

§§3?13s5-III pocts fell vacant in between January, 1990 to December,

‘.‘;1996 out of 3rd Graduate level Competetive Examination (for chort

3rd Examination).

i1l

'_2. The admitted fact of the case shows that there are
_Tifferent Graduate Level Class-II1 posts exigting in different

4% Departments of the State of Bihar .which are being filled up
&
‘hrough Combined Competetive Examination. Earlier, two such

L

]

?those two competetive examinations.

for 2nd Graduate Level Competetive Examination (for
.srprt 2nd Examination), Advertisement No,6/85 was publiched in
the year 1985 and more than 2000 posts of Clase~ III Graduate

level, have already been f£illed up. It apjpears that still the
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The Ltate of Bihar & OthersSa... vese Respondent s.
For the Petitioners : M/s. Ravl Shanker Frasad & Sujit Kr.

Arbind Kumar Singh & Sunil Kr.&ingh.
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level posts out of 1985 advertisement (2nd Examination), ina going

. on, which I will discuss at appropriate stage,

3. o far as 3rd Examination i1s concerned, Advertisement
No.1l/90 was published in the year 1990 by the then Bihar State
Subordinate Service_&election Board (for short'moard'), wherein no
specific number of posts were notiffed. It was mentioned that the
possible vacancies likely to occur, the same were to be filled up

* in pursuance of the said 3rd Examination. The Board could not
conduct the examination till 1992 and it was dissolved. all the
_duties.and Tesponsibillitjes of the Board were vested with the
Bihar Public Service Commission (for short B.I'.S.C.) .
4, Initially, the B.P.S.C, asked the Respondents-State
Whether they should proceed with the selection in pursuance of
1990 Advertisement and/or should go for fresh advertisement and
the State of Bihar intimatéd to proceed with the selection to
£ill up all the Graduate level vacancies occurred in between lst

January,1990 and 3fkk 31zt December,1993. The B.E.S. Ch then

b////;onducted the 3rd Examination in Ikcembs:,l&?S and the first

recommendaticn of successful candidates wau;maip im %ecemter 11996/

4

January, 1997 out of the said list akﬁux 66%{persons have ?lready
e

- qr#.«v‘_'

keen appointed,
5a The case was heard on diE
relates to:appointment in purSuan'r

@%
have agreed for immediate diqpodal && ‘)

.. FoR T T
“aiige! it ad’p‘d:;c,;l_%n itself,
! -'A W e “‘!"‘ :
6's ‘The counsel for the petiﬁiﬁﬂr%a made two fqld Submi"vions.
o rawT” *#ﬁ*ﬁ O
lsthe&eth:3L993 was
fixed arbitrarily, without any basis. Egrlier abaut more than
' »..-,’

2,500 vacancilex were f£illed up out of Znd Examination'. All the

It was alleged.that the cut-off déﬂ

posts which:fell vacant between 1985 and 31st December,lQﬂQ were
£illed up from the said examination and further aktout 200 -300
posts, which were meant for 3rd Examination were al<o filled up
cut of the old 2nd Examination.

Further, it was submitted that the posts which fell
vacant upto ‘the date of lst Fecommendation (December, 1996) should

i be filled up frem amongst successful candidates in pursuance of



3rd Exami;ggion.
oy Ori' behalf of the B.F.5.C., stand was taken that in
absence of further requisition by the State, they wer; not in a
position to recommend further names.

8. . On the other hand, according to the State, they have

requested the B.P.5.C. to send the list of vacancies because of

non—joining of candidates and the report was called for by'IErsonnel

& Administrative Reforms Department vide letter no.9985 dated lst
December, 1997, but no such report /recommendation has been received
from B.P.S.C. This Court by order dated llth August,1997 asked the
comnissioner and Secretary, Personnel Department to file
consolidated counter affidavit giving_therein their stand relating
to cut-off date of vacancies to be filled ué in pursuance of X
3rd Examination.and the details relat%ng to existing vacancies of
Graduate level mkx posts,” which fall vacant by 31st December,1993.
.Apart from the counter affidavits filed by one or other
Departments, a consolidated af Fidavit/supplementary af fidavit has
been filed on behalf of the Respondents from its Fersonnel and
Administrative Reforms Department, which is a nodel department.
Therein, they have taken the foliﬁwing stand :

(a) the Government has taken decision in June,1995

fixing 31lst December, 1993 a& Cut¢0ff date of vacancies to be

» 2

filled up from 3rd EXEminaﬁion. IﬂJWill not extend the said
S 2

i . e
cut-off dates and’ (b] the Government_has also taken a decision

'..r°

that no vacancies Will he reL?ased in lieu of vacancies, which were

to be filled up from 3rd Examina%iOn, but were £illed up from

" other sources," including 2nd Examinatiou.

With the suprlementary%affidavit, the Respondent-State
have al¥o enclosed a chart as AnnéXure- A showing therein the
details of vacancies as were existihg upto 31lst December,1993 and
are still existing in one or othér Departments of the State of
Bihar with the nomenclature of such posts. The Comnlssioner and .
SYecretary, Personnel Depértment also appeared before this Court
on certain dates and made statement on behalf of the State that

they have taken steps to fill up all the Graduate lesvel vacanciex

T3 ﬂ&,
LoR "
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= upto 3lst December, 1993, which are still vacant, out of‘Bxd
’ Examination and for which process is going on. _
The counsel for the State further stated that the
detail of vacancies shown in the chart as Annexure-A has been
1% prepared on actual verification made by the authorities of one
or other Departments, who sent such details to the Personnel and
Administrative Reforms Department, for giving details of such
vacancies in the present case. _
9, from ﬁha pleadings made by the mrties, I f£ind that
" there is no dispute relating to filling up Graduate level posts
which fgll ﬁacant between lst January,l990 and 31lst Decemher}1993ﬁn@
| are still lying vacant. There is a confusion with regard to
300—406 posts of Health Educator, which were vacant as on Ilst
December,19§3 and are still lying vacant. There is also certain

confusion with regard to about 198 posts of Junior Statistical

Assistant/Block Statistical Supervisor, which I will discuss at
appropriate stage. |
10. So far as the prayer of the petitioners to direct the
authorities to £111 up all Graduate level Class-III posts fell
vacant upto December, 1996 out of 3rd Examination is concerned, no
plausible ground could be shown on behalf of the petitioners to

pass such direction. |
It 1s a settled law that the persons, even’if selected, ;
have no right to clalm appointment, ti}l such right flnws: in
pursuance of any law and/or person: loweg%la the merit list is |
appointed. This Court has also no jurisdi¢tion under Article 226 of
the Constitution of India to fix up any cutteoff date to make
i- | appointment against one or other'poﬁ?; in'pursuance of a particular
competetive examination. It is the csmﬁetent authority, which can
fix up such cutt-off date. In this case, the State of Bihar has

already taken decision to £ill up Graduate level Class-III posts

fell vacant upto 3lst December,1993 out of 3rd Examination. The*
W State of Bihar is still making efforts to make requisition to £ill

i up such vacancies.




matter of fixation of cut-off-date and thereby reject the
aforesaid prayer of the petitioners.

——]0 . In the counter affidavit, as State has shown clear
vacancy %Xxpdxkx (see Annexure-A) of ond or other Graduate level
posts, which fell vacant upto December 31, 1993 and are still
lying vacant and they have stated that they will £ill up those
vacancies out of 3rd Examination, according to’ me, they should
take immediate steps to £ill up all those vacancies and thereby

l to complete the total process of selection and appointment

l immediately.

L35 Though the Respondents-itate have shown the details of

vacancies to be filled up out of 3rd Examination, but as there

are some ambiguity relating to certain posts like Health Educator,

Junior Statistical Assistant and Block Statistical Supervisor, I

woul@d like to discuss the same.

14. o far as the post of Health Educator 1s concerned, in

the counter affidavit, the total number of vacancies have been

shown to be more than 400. It is stated that there were about

455 vacancies of Health Educator, all of which fell vacant prior

to 'Lst January,1990 and those vacancies-were meant for 2nd
r e r:iﬁ""\.‘\"f.

! Examination. o = =a ﬁkh

; Initially, 122 candiagﬁgé were appointed. Subsequently,
the total vacancies were foﬁnqlto bélﬁ43 for which roster
clearance was taken from Petsdnnell&'Administrativg Reforms
Department in the year 1995;~For 137 vacancles, tﬁe B.F.S.C has
sent recommendation. As there 1s a‘doubt of.actual number of
vacancies, S0 fregh report of existing vécaqciés has been called
for from Health & Family Welfare Department.-

I+ ie further stated that the posts of Health Educator
were made known to the B.P.5.C. to £4ll up such posts out of 2nd
Examination. ’ i "
L8 Gubsequently, certain dlrection was issued by this Court
in one C.W.J.C.Nc.1412 of 1992 and then in M.,J.C.No.142 of 1993 and

for the saild reason, no step has been taken as the contempt




petition 1is still pending. As such, there 1s a legal difficulty
in making these posts available for the 3rd Examination.

16. According to the petitioners, out of 443 vacancies, 137
pggggng_bavg-already been appointgéwfrom amongst the Scheduled
Caétﬂs-gnd'ﬁéhedubed Tribes cateQQpiegtin pursuance of a special
examination. Still 306 posts of Health Educator are vacant, which

vacancies though occurred prior to lst January, 1990 but remained

—

vacant even as on 3lst December,1993. According to them,those

Jacancies cannot be filled up from 2nd Examlnation, after about
12 (twelve) years of advertisement, that too, when Supreme Court

in S.L.P.No,17671 of 1995, have directed not to.make appointment

out of the aforesaid examination.
{ LA T e
17y It has been brought to my notice tht the 2nd Examination

was conducted in pursuance of advertisement published in the year
1985. being Advertisement No.6/85. Certain writ petitionsg,including
coWlJ-C|N0.1412 Df 1992 and then C.N.J.C. NO. 379 Of 1993 were filed

—_—

to £4ill up the posts out of 8nd Examination., Certain decisions and

directions were given by this Court in those cases., On allegation
that the order passed in C.W.J.C.NO.1412 cf 1992 has not yet been
ccmplied, one M.J.C.No.242 of 1993 has been filed by one Bihar °*
state Subordinate Service Lelection Board Examinees Federation, which
has been made analogous with C.W.J.C.No.5009 65:1993. In the mean-
time, aéainst one of theigaagagggfggg;esaid, B.P;E;C. and anOthgr
moved before the Supreme Court in S.L.P.No.l7671 of 1995, which

was later converted intoh25161;111355;214;;:1;;;; of 1996. The
Supreme Court in the said e32577;;;S§Z;SFI;fI;;;}Z§ F.L.J.R. 10(sC),
fogk inko noke s cepork of one Sii,Biswas, Ehe then Commiseloner

and LJecretary of Personnel and Administrative Reforms Department

relating to irregularity in the matter cf selectlion and recommen-

- 5L ey
dation. The Supreme Court s side the direction of this Court

nut —=
tc make appcintmenp[cf the c¢ld examination and held that the panel

prepared by the lelection Board, which was abolished, does not ~

confer any enforceable rights. The direction cf this Churt was

held to be not valid in view of Commilttee 's. report.

18. As the Supreme Court has reversed the direction of this
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Court to make appointment out of the old examination in view of

the report of shri S.N.Biswed and held that no appointment should
._'____—______-———_______-__-____\_—____'————

be made from such panel and as the advertisement No.6/85 (with

respect to 2nd Examination) was one of the subject matter for which

T A
report was submitted by Shri S.N.Biswa®B, in pursuance of direction
bel '
in C.W.,J.C.No.1412 of 1992, the Supreme Qourt decision Ax binding, E
. : |

xxx the Respondents cgmnot £ill up the post of Health Educator out

-

of such 2nd Examination..

Further, I find that there is no such specific direction

which was given by this Court to £ill up 2ll the posts of Health
Educator in pursuance of said 2nd Examinaticn.

There being no order of stay passed by this Court in
econtempt petition aforesaid, the Respondents can £ill up the posts
of Health Educator which remained vacant upto 3lst December,1993
and are still lying vacané out of the 3rd Examination., They are,

nut
accordingly, directed %o fill up those pOst%{Of “he 3rd Examination.

19. With respect to.198 posts of Jggicr Ltatistical Assistant/
Block Statistical Supervisor, stand was gaxen by the State that
there was a decision to £1ill up those posts from surplus employees
of Planning & Development Department.'éhough ?hey were to be ,
filled up out of 3rd Examination., Ths petitioners have enclosed a

* letter dated 9th January{19§7 issued from rlanning & Davelopment
Lepartment, wherein it has beéﬁ stated that there is no surplus

Bx employees in the Department.-Therefore,‘the Respondents should
not hesitate to f£ill up aforésaid 198 posts of Junicr Statistical |

Assistant/Block Statistical Supervisor from 3rd Examimatiion. They

are dirécted accordingly.
20. Mow I am giving hereunder the details cf total vacancies

as were exlsting on 3lst December,1993 and are still lying waua

-

vacant, as shown by the State in their chart enclosed as Annexule-A.
215, Admittedly, the posts which are to be filled up out of _
the 3rd Examinaticn, in different Departne.nts, are given below:

Name of the Lepartment Name of the Fusts no. of WAZANKIER
existing vacancies
which fell wvacant
upto 3lst Lecember,
1993, i

L. 2, 3. i




i i.;/ Road Constructicn Department -
. E,/;Rural Levelopment Lepartment -
3;/};ransport Iepartment -
37/ Health Department -

5./ planning & Developrment

6. ROOXeCrs Do X X KEM@ xR & EARHK

Agriculture Department:

e —
_—

7. wWelfare .Jepartment

8, Figheries Department

!

9, AyriEnkiEyxs WmpAXEmNnEx @
Lkevenue & Land Reforms

10. Science & Technology Reptt.:

. 11: Finance (Commercial Taxes)
u’ Department:

13. Forest Cepartment 3

e

Py
4

Apart from the aforesaid posts,

2.

e e

Fesearch Assistant
Sankhikl Anwesak
S;atistician

Maleria InspectoX

i ﬁj;"nepartment. (glsr.ﬁtatistical

Assistant

(b ;..Block staristical
=/ Supervisor

xR pawErerit. (a)deights & Measure

ment Inspector

. {b)asstt,kesearch

Off icer

(¢)statistical Asstt.

(d)Statistical Estimater—

Block Welfare Officer-

—eeeeee e

(a)Fish Extension

v Supervisor

(b)Fish Extension
L% Qfficer

{¢)Fish Inspectcr

(al s

1

Department’ Circle Inspector.

(a)Labaratory Asstt.

(b) Laboratory Agsstt.
attached with

Engineering Colldge/

Folytechnic.

5tatistical Clerk

12. Home (Special)Department 3 ‘Receiptionist

.~
(a)Statistics(Eankhata}—

(b)statistical Asstt,

(c)statistical Super-
visor.

——

) R = N 4

of Health Educatcr in the Fealth Tepartment. However,

g éuch post is to be verdfied- by the GState, which ma
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there are about 306 posts
exact number \

v increase Or



=
) decrease. In ény case, requisition is to be made thereafter.
Othéf posts XXX to be ascertained and if vacancies
remained in existence upto 3lst Yecember,1993, are to be filled.
1 s
; up cut of 3rd Examinatiom, Telating to which details have been
shown by the petiticners, as hereunder ;-
1. Welfare Department 3 (a) Statistical Assistant 14
(Divisional level)
(b) Statistical Assistant
(Directorate of tocial
Welfare) i
Ry pAEIEXRNEXE RARE sknukmEd xhak xemuixixirn Lo Xh¥
pEEx R ;
2. Directorate of
Panchayati Raj @ Village Panchayat S
Supervisor 07 - &~
The petitioners have ctated that raquisition for the
post of Village panchayat Supervisor has already been made.
3§>§2. Accordingly, the Respondents are directed to make

regquisition immediately within ore month from the date of receipt/

production of a copy of thies judgment with respect to 455 posts,
f_,..—f

as shown in paragrapgh No.2] 21 above. quch requi sition 1ispy to be

made to the B. P.u.C. by the concernel compﬁtent Offiﬂer/%ecretary/

| e

— ——— s — T S

Head cf the Department, if no., suan.reqpicié Onlhasuheen made

s ? QJ

as yet. we & -,
23. so far as the postspf Health‘Edu:ator, Statiqtical
o - =~

Assistant of Divisicnal levelfand Dlzectcrate of bocial Welfare
of wWelfare Department are canceqnod thn campe*ent auvthority/
hecretary/HDad of the prartment wi}l fqut:ascertain the
vacancies upto 31lst DECPmbnr,lQQB;which are ftill lying vacant
and make such requisition, if not yet made, to the B.P.S5.C.
within three months from the date of receipt/producticn of a
copy of this judgment.

24, The B.P.S5.C. and its authorities will make recommen-

-

dations within one month from the date of each requisition from

-

amongst successful candidates, who have obtained minimum

qualifying marks and are eligible for ©One ©Or cother posts.
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g5 o LS fhg'pnéCess and aprointment to £ill up all the

Graduate standard Class- III pdsts, which are still vacant, are

to be compléted within a total period of six months £rom the
\—-—-—-—/

gy A=
date of rece ipt/production of a copy of this judgment. It is i

for the petitiomers to produce a copy of this judgment pefore

t authority/&ecretary/ﬁead of the Lep
£ thelﬁtate of Bihar as well as

the competen artment of

_the concéined Departments ©

before the Secretary of the B.P.S5.C.

Se®% | Tneswrit petition stands disposed of with the
icns. j 1

aforesaid observations and direct

el |- ;;td\mnxu % et Mu\ﬁ\mpmo[ L\m&aﬁ

Patna High Cogrt,

e

Tthe 5w February'98,

S.R.C./N.AF R,
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