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THE HON’BLE MR,

S.N.Jha,dJ. Thesa writ petitions ,are off-shoots of

CWJC No. 9555 of 1998( Vijay Prasad and another

Vs. State of Bihar) and analodous cases. The

dispute relates to appointment of leclurers in
——F
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Governmaent Po?yteg@gjgs and Mining Institutes under

—————

the Science and Technology Department of the
Government of Bihar.

24, Before setting out the factual
background it may briefly be mentioned that CWJC
No. 9555 of 1938 and aralogous caseéTwere filed
for quashing the final result of selection for the
post of lecturer in Government Polytechnics and
Mining Institutes in the State of Bihar. By
judgement and order dated 14.12.99 this Court held
that selection of part-time lecturers who did not

appear or pass the written (screening) test was not

'in accordance with law and accordingly asked the

Bihar Rublic Servicé Commission to delete the names
of such part time lecturers from '@ the merit
list/panel - tc Dbe replaced by candidates in order
of merit. Pursuant o the said ordEF, dn 23.2,2000
the impugned result dated 17)8.99 was cancelled 1in
part and a fresh resuit was published. CWJC No .
2388/2000 by Umesh.lgéndey, CWJC Nn, 2389/2000 by
Mamta Kumari and CWJC No. 2302 by Dilip Kumar
Choudhary are directed against the said
result/notice dated 53.2,2000. Mamta Kumari and
Umesh Pandey meanwhile had‘ also’ filed LPA No.
476/2000 against the 5udgement and order dated
14.12.929 in CWJC No. 3£55/98 and analogous. on

13.14.2001 the LPA was disposed of with an

observation that they coula file a fresh Writ

_petition or a petition for review of the judgement.

Accordingly they filed CWJC No. 1504/2002. In the
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meantime the successful candidates vide
result/notice dated 23.2.2000 (supra) also

approached this Court in CWJC No. 8801/2001
seeking direction for their appcintment on the
basis of the revised result. All these cases
involving the same dispuie were made analogous and
taken up for hearing together. CWJC No. 1504 /2000
was argued as the leading case.

i At this stage the background 1n
which the dispute has arisen may briefly be stated
as follows. 1Ir Ncvembzr, 1990 tue ®ihar Public
Service Commission (in short the Commission)
published an advertisement, being Advt., No., 75/80
for appointment of lecturers in civil Engineering
in the Governmant ﬁg1ytechn1bs and Mining
Institiites. In terms of the” advertisement, the
candidates were required to possess First Class
Graduate Degre= 1in the subjéctnand a ‘pass’ at the
GATE or eguivalent axamination. It ~as made clear
that. depending on the number of applications the
commission could hold screening test for selecting
candidates for the interview., = On 28.8.94 &
corrigendum was publisied deleting the reguirement
of passing tne GATE or eauivalent axamination. On
28.7.95 another advertisement being Advt. No.
32/95 was published for appcintment of lecturers in
Phyéics in the Polytechnics and Mining Institutes.
In the meantime, writ petitions had been filed on
_behalf of part-uime lecturers working in the

Polytéchnics, being CWJC  No. 6751/91 and
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analogous, challenging proposed recruitment of
lecturers and seeking regularisation of their
services, and other reliefs. The petitions were
dismissed on 28.6.85. While negativing the claim
of the part time lecturers for their regularisation
as full time lecturers and payment of emoluments on
‘*esqual pay for equal work’ basis, this Court
directed the respondents to immediately take steps
to fill up the sanctioned postswithin six months.
The unsuccessful candidates moved the Supreme Court
in SLP (civil) No. 20904/95 and analogous. on
19.2.986 the Supreme Court declined to interfere
with the judgament\and order of this Court but gave
certain concession to.them. I shall refer to the
said corder ot the Suﬁreme Court later 1in this
judgement. Continuing vith the  narration of
events, on 17.10.97 the Commission notified its
decision to hold screening test as number of
candidates was far 1in excess of the available
vacancies. As per the notified programme,
screening test was held on 9,11,97 and result
thereof was ﬁub1ished on 8.1.98. 'On 12.1.98 the
successful candidates woare issued call letters for
interview on 22.1.98. However, the proposed
interview was postponed. Thetaad, on 22.2.98 a
corrigendum was published allowing the part-tine
lecturers working 1in different Polytechnice to
submit their applications for anpointment on the
post of lecturer in sub‘ects advertised by © Advt,

Nos. 75/90, 10/85, 32/95 ann 38/98., The
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corrigendum stated that this was being done in the
Tight of the oraer of the Supreme Court dated
19.2,96 in SLP (C) No. 20804/95. On receipt of
applications pursuant to the said corrigendum, the
Commission issued fresh interview letters. Those
who submitted fresh applications pursﬁant ta the
corrigendum and were also éuccessful in the
screening test were issued twoe interview letters
bearing two different rolil riumbers with respect to
the interview on different dates - ore on the basis
of screeninhg test and the other on the basis of
experience as part tLime Tecturers. After
completing the process of interview, on 12.10.98
the Commission published the final result giving
rise to CWJC No. 9556/98 and analogous cases

w

referred to apove.

4, The main contention of ‘thé,
petitichners in those cases was that candidates who
had faiiled in the written/screening test could not
be selected, for screening test was part of the
selection process and having failed at such test
they could not be selected on the basis of only
interview. The Commizsion took the stand that the
screening test was not a part of selection process,
which really began after the screening. Further,
in terms of the order of the Supreme Court, the
part-time lecturers were entitled to participate in
the recruitment process and have their cases
considered on the basis of only work experience &as

part-time lechurers. Thus the fact that some of
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them did not appear or pass the screening test was
immaterial and the Commission therefore did not
commit any error 1n salecting thew on the basis of
interview alone.

5. The st-and of the Commission was
rejected by this Court. The Court held that
‘recruitment’ i3 a comprehens%&é.ﬁerm -~ beginning
with the making of advertisemen£"and ch]minating in
actual appointment of successful candidates. The
Court noticed that as a matter of fact, in the very
first advertiszement it had beén made c¢lear that
depending on the number of candidates vig-a-vis-
the vacancies, the Commission would be at liberty
to hold screening test for selecting the candidates
for interview. As regards the stand of the
Commission that selection wroc;ss cegan after the
screening was over, the Court observed.§hat holding
preliminary test for the purpose of shortlisting
the candidates Tor the final test fs permissible in
law, and if trne Commission’s stand were. to be
;ccepted, “it would amount to not con$1aerﬁng the
cases of such vahdidates _yho were not called for

the maiin test - which could be written and oral or

only oral, as 1in the present case - vitiating the

N ———

ahtire recruitment process”. The Court thils he1;
that holding of screening test has to be considered
as part of tne rsciuitment process. This Court
then referred to the order of the Supreme Court
dated 19.2.96 and obuzrved that certain

concessions, namsly, relaxation c¢f age Dbar and
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welghtage on the basis of work experience were
allowed to part-time "lecturers but without
interfering with the judgement of this Court or
pending selection process. Thus, in terms of the
Supreme Court’s order, part-time lecturers could
claim the benefit of their past experience but the
regquirement to appear at the test was not dispensed
with. Such ©f the canhdidates who did not appear at
the written/screening tast or having appeared
failed thereat, could not ve selected for
appcintment.

ik While issuing the direction to
delete the names of such part time lecturers who
did not appear or pass the written/screening test,
the Court observed that it was comséiqﬂs ‘of the
fact that the finding was 1likely to visj; the
concer hed part-time lecturers “with Iadyersa
consequences, and accordingly clarified thatuff as
a result of such find%pg, . the ‘selsction/
recommendation of any part timg lecturers i to be
withdrawn, the Ccmmission would bé well aﬁvﬁsed to
give notice to them before takﬁhg such action., It
may be mentioned here that the Commission at the
first instarice cancelled the result of the
concerned part-time Tlecturers against which ohe of
them, Mandira Chatterjee moved the Jharkhand Higl
Court in CWJC No. 1893/2000(R) which was allowed
on the ground that result had been cancelled
without opportunity of nearing. The Commission

thereafter gave notice to the concerned persons and
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cancelled the result vide noltice dated 23.2.2000
giving rise to CWJC nos. 2388/2000, 2389/2000 and
2302/2001, as indicated above. While the first two
cases relate to physics subject, the third one
relates to Civil Engineering.

6. Shri Ganesh Prasad Singh, learned
counsel for the pstitioners in CWJC Nos. * 1504/2002
and 2383/2000 (hereinafter referred to as review
petitioners forr the sake of convenience) fairly
stated that he would not Juestion cerrecthess of
the finding recorded 1in the impughed Jjudgement 1in
CWJC No. 9555/98 and analogous to the effgct that
the written/screening test was part of the
selection process. ’ He however, submitted that no
written/screening .test.was‘}eQuired 1n the case of

- = »,

part time Tecﬁureﬁgfas the nqmbéb_SF_FDD1i§ants was
very smaTT,v”ﬁ§ a matter of‘fact;;$Ubject1ng the
part~tine 1ec£urers to the same ﬁe;t as to general
candidates%fﬁom open_ﬁarket would amdhnt to putting
them to a gps}tiér of disadvantagé as it would be
uireasonable tc trgat them at par'iﬁ tha matter of
selection for apcoiﬁﬂment; 5n a particular post.
According to the hCOﬁDéBT theay cornstitute a
different class and treating twd dis-similar groups
at par would amount to discrimination and violatiaon
of Article 14 of the Constitution. Reliance was
placed on Stats of Bihar Vs. Bihar Rajya Sahkari
Prabandha% Seva Sangh (1988} 38 SCC 2,8, on  the

point of reasonabls classification reference was

aved made to In Re the Special Courts Bill, 1978,
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AIR 1978 SC 478, Reserve Bank of India Vs,
C.N.Sahasranaman, AIR 1986 S0 18230, and

Venkateshwara Theatre V. State of Andhra Pradesh,
AIR 1883 'SC 1947. Counsel also submitted that
selection is permissible on the basié of interview
alone. There bkeing no mandate of any law with
respect to selection for the post of lecturer in
Polytechnics that such s=2lection should be made onh
the basis of written test also, if the Commission
in its wisdom decided to «call the part time
lecturers who were only 27 in number , for
interview, the action of the Commission cannot he
said to be arbitrary. Nor the decision could be
challenged except on grounds of bias or mala fide.
It was alsc submitted that the written/screening
test held on 8.11.97 1bst its relevance after the
Commission issued call letters to part time
lecturers for their selection on the basis of the
interview. In any view the petitioners of CwWJC No..
9555/98 ahd analogous never chjectec to
participation of part time lecturers at the
interview and they could not therefore be permitted
to chalienge the method after being declared
unsuccesstul, Reliance in this reaard was placed
on Union of incia Vs. W.Chandrasekharan, (1998) 3

SCC 694.

7. On behalf of the sUccessful
candidates i;gwbresuTt dated 23.2.2000 being
netitioners in CWJC No. 8801/2001 and respondents

in CWJC No., 1504/2002, Dr. Sada Nand Jha
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submitted that by reason of the order aof the
Supreme Court dated 19.2.96 (supra) the part-time
lecturers were obliged to appear at the selection
test. The finding of this Court in the conrected
cases that the written/screening £est was part of
the selection process not challengecd in the present
proceeding, such of the part-time lecturers who did
not appear, cor having appeared failed, at the
written/screening test, have no case to plead. It
was submitied that CWJC No. 1504/2002 is basically
for review of the earlier Jjudgement but there being
no error in the judgement, the same does not
warrant any correction or modification. As regards
non-1impleadment of tie concerned part-time
lecturers in the Iear]ier cases, it was submitted
that the cases wetre not filed against individual
selectees; they wefe filed challenhging the
methodology of selection. It was open to this
Court to record finding on the goint and ask the
commission tc take follow up steps. Reliance Was
placed on the observations 1in para 36 of the
Jjudgement 1n A. Jahardhana Vs. Union of India
(1983) 3 SCC 201 = AIR 1983 SC 769.

B Before considering the merit of
the submissicns of the counsel for the parties, 1t
would be apt Lo guote, in extensn, the order of the
Supreme Court dated 19.2.96 in SLP(Civil) NG .
20904/94 anhd analogous which reads as under -

We have heard the learned senior

counsel appearing for the petitioners
as well as Shri B.B.Singh, the Jearned
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counsel appedaring for the State. We
do not find any ground to interfere
with the impugned judgements of the
High Court in so far it holds that the
petitioners cannot seek reguWarﬁsation
on the post of lecturers held by them
but the petitioners can appear at the

_stage of regular selection for
appointment on the said posts. While
upholding _the said direction of the
High Court, we however, direct that i
any of such persons is found to have
crossed the maximum age prescribed for
such regular selection, the State
Govt. and the Bihar Public Service
Commission shall make one time
relaxation in favour of such person SO
as to enable him to we considered for
such selection. It 18 also directed
rhat while making such selection, the
concerned authority may take inte
account the experience as part. time
1acturers of the persons who applies
for such consijderation. The SLPs.
are disposed of accordingly.”

(emphasis added)

9 1t may be recalled that the SLPs.
had arisen from judgement and order of this court
by which the claim of part—time 1ectgrers for
regularisation of their services nad'beeH rejected
with a direction to the respondents to immediately
take steps to £411 up tne sanctioned post within a
period of sﬁx months. The import of the order of
the Supreme Court has to be appreciated in: the
context of the said judgemenrt of this Court.

2 From a plain reading of the
Supreme Court's order it would appear that it can
be broadly divided in two parts. Inh tne first
part, referring to the impugned judgement of this
Court, the Supreme court observed that it did not
find any ground to interfere with the judgement "in

so far as it holds that the petitioners cannot seek

-_
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regularisation on the post of lecturers but the
petitioners can appear at the stage of regular
selection". In the second part, while upholding
the said direction the Supreme Court directed the
concerned authority to give one time age relaxation
in favour of such persons who had crossed the
maximum age 1imit and, further, ©To take into
account their experience as part time lecturers.

wWwhat I wish to convey is that this Court had

already permitted tne petitioners i.e. part-time
Jecturers Lo appeat at ©The stage of regular
selection. Wwhat the Suvreme court  dmd was,

firstly, that such of the part-time lecturers whao
had already crossed Uupper age 1imit were allowed
one time age relaxation so that " they <could be
considered for seIactfon, and, secondly, that their
work experience was to be "taken into
consideration’. However, these benefits were

avajlable only to those who appeared at the

tregular selection’. 1t is to be noticed that the
order first refers to "regular selection” for
appointment on the post of lecturer - while

referring to the Jjudgement of this Court, and then
mentions the words “such regular selection”™ or
"such selection" c¢r ~such censideration” at least
four times as 1f to emphasise and clarify that the
benefit of age relaxation or the work experience
was to be allowed to only those who appeared at the
regular selectian. It is to be kept in mind that

the selection process wWas already underway and THES

Shu ;
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cannot be said that depending on the number of
candidates, writteﬁ/screening'test was likely to be
held for shortlisting of cancidates for the purpose
of interview. Tt is relevant to mentijon here that
the corrigendum dated 20 .2.98 permitting part-time
lecturers to submit applications in the light of
the above said order of the Supreme Court also
clearly mentioned that other congitions would
remain the same as in the main advertisement.

Tl It is no doubt trus that in the
absence of any ruie or circular etc. selection for
a post can be made on the basis of interview alone
and therefore, theoretically, 1t was permissible
for the Commission Ito make selaction on the basis
of interview alone. However, the commission did
hold 2 written/screening test for shortlisting of
the candidates which was woid by this Court as part
of the selection process. I.have already referred
to the relevant findings recorded 1n the earlier
'‘judgement and 1% is not necessary to mention them
again for the simple reason that co rectness of the
finding has not been challenged on behalf of the
review petitioners, as hoted ahove . It  thus
written/screening test Wwas part of selection
process. a question wruld ar ise as to whether there
could be two modes of selection. As seen above,
the Supreme Court merely gave part time jecturers
certain concessions hbut those concessions could be
availed of only 1if they appeared at the ‘regular

selection’. While the process of resular selaction

i
¥
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was underway., they «could ngt pe allowed to
gatecrash into the process and make to the final
—Githout successfully completing the preliminary.
As observed in the earlier judgement, after the
supreme Court passed the order dated 19.2.96, the
Commission should have acted promptly and issued
the corrigendum which was eventually issued on
22.2.98, prior %o publishing the programme of the
written/screening test on 17.1.97. If the Supreme
court did not interfers with the cending selection
process, and meiely allowed the part-time lecturers
certain advartages or tuncessions at the stage of
‘regular Selection’, I have grave doubbs if
selection could be made of such pa~t time lecutrers
who did not appear at the written/ screening test
or had appeared but ‘failed. It is relevant to
mention here that out of two petitioners in CWJde
No. 1504/2002, petitioner no., 1 Mamta Kumari did
not appear at the written/screening test while
petitioner no. 2 Umesh Pandey appeared but failed.

12. 1t was submitted on behalf af the
petitioners that weightage can be given to
candicates in differeni forms and the Commission
was obliged ta indicate as to how and in what form
‘weightage’ was given to the part-ctime lecturers as
per direction of the Supreme Court. The submission
appears to be attractive but caﬁhot be acgepted,
once it is helc that the written/screening test was
part of selection process and thus, ‘those Wwho

sither did not appear or having appeared failed at
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such test could not be selected. The aguestion of

"taking into accoLnt” - te use the =zxuach Words of -
the Supreme Court = of the work experience could
arise only if the concerned petitioners had

successfully competed at the written/screening
test.

) Heavy reliance was placed on
State of Bihar Vs. Bihar Raiya Sahkarita
Prabandnak Seva Sangh (supra). That was a case of
absorption of Paid Managet's in the Co-operative
Department. Their claim was that they were -
appointed in the year 1973 and similarly situated
persons had been absorbed pursuant to Court’s
orders. By an interim order the Supreme Court made
certain suggestions and the State Covernment was
directed to give '1ts response. The State
Government communicated tts o acceptance of the
suggescions, Cisposing of the case the . Supreme
court directed that certain posts may be set. acart
for being fillad wup by the respondents 1.e. Paid
Managers for whom separate recruitment
test/examination may be held., 1In this conhection
the Court observed that téey cannot be asked to
take the same examination meant for fresh
candidates for entering the government service.
The Court directsd that guestion paner(s) for the ,
eligible respondents must bLe prepared bearing 1N
mind Loz conditions of the responderts such a5 age,
past service etc. After caking such examination
the eligible respondents way be abscrbed subjeci to

-
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reasonable conditions as to their past service,
seniority anc wension.

14, It would thus appear that the
observations wei'e made 1n a differgnt context.
Nevertheless, even de hors t® the context, there
cannot be two opinions that gliv’ would be
unreasonable aﬁd arbitrary to subject thbse who are
in service for several years to tha same
recruitment test as is meant.For the ‘freshers’.
However , it is to bhe noted, even in the aforesaid
case, the Suprem2 Court did not dispense with the
requirement of cthe selection test, the Court merely
directad that they be asked different aquestions
bearing in mina their age, past service etc. The
decision, therztore, is not of much help to the
review petitioners aspecially in view of the order
of the Supreme Court dated 19.2.96 which obliged
part time lecturers to apbear at the regular
selection. Only then they could be given the
benefit of their wérk experﬁence.l

=8 Annther aspect of the case Iis
that in terms of the judgement of this Court the
post was to be +{illed woun the basis of regular
selection for which steps had already been taken
and that is why the Court fixed a perjod of six
months for comnieting the process. While upholding
the Jjudgement the Supreme Couirt gave certain
concessions. Any selection without appearing at
the impending written/screening test would

virtually amount to regularising the services of
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the part time Jecturers even though the relief was

denied to them by this Cuurt with which the Supreme

Court did not interfere.

18, The decisions inh Re the Special

Courts Bill,, 1878, Reserve Baﬁk Ef India Vs,

C.N.Sahasranaman(supra) and Venkateshwara Theatre

V. State of Andhra Pradesh(supra) were rendered on

the point of reasonable ciassification. It is true

that part time lecturers constitute a different
J} class and therefore it was permissible to give them
different treatment. The question For
consideration in this case however is whether 1In
view of the order of the Supreme Court they can
claim any right ﬁo exclusive consideration without
appearing at the written/screening test helu for
regular selecticn. The rights of the review =
petitioners, if any, emanate from the order of the
Supreme Court. They had already lost before this
Court. They cannot be allowed any benefit beyond
the order of the Supreme Court and they cannot
place their case on a higher footing.

: B The submission that having
allowed part-time lecturers to appear at the
interview, the petitioners of CWJC No., 1555/98 and
analogous cases couid not later challengs their
selection locks attractive at fTirst siaht but 1n
the facts and circumstances has no substance. The
principle laid down in Union of Ihdia Vs.
N.Chandrasekharan (Supra) pressed into service on

pehali? of the review petitioners can be applied



18
when the selevtion rprocedure is made known to the
candidates before selection. That was a case of
selection on the basis of written test followed by
interview by a Departmental Promotion Committee.
The candidates were awarded marks for sthe written
test, intervisw and confidencial t=ports in the
ratic of 50, 30 z&nd 20 per cent respectively. This
was challenged by the unsuccessful candidates. The
Court found that the candidates were made aware of
the procedure faor promotion before thev sat for the
written test and appeared before the Committee and
accordirngly, held that having participated in the
selection process, the unsuccessful candidates
could net chalienge the proucedure. In the instant
case, there is nothing on the record to show that
the candidates who nhad appeared at  the
written/screening test knew that selection was

proposed to be nade only on the basis of interview.

The corrigendum merely narmitted ting nzrb-time
lecturers to submit applications, but the fagt that
two call ietters would be issued - 1ncluding those

who hau either 1ot appeared at such test or having
appeared had failed - could not. be known to them.
In the circumstances, they were not estopbed from
challeriging the selection of such part—time
lecturers who nad either not appeared, ar having
appeared had friisd, at the written/screening test.
The contenticn of the counsel for the review
petitioners is accordingly reiected.

18. Regarding the contention as to
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impleadment of such part-time lecturers in CWJC No.
9555/98 and anaicgous cases, on behalf of the
respondents attention was drawn to observations in
the case of A, Janardhana Vs. - Union of India and
it may be usefu! to refer to the same "(at page

625-26 of SCC) as under:-

"However, there 1is a more cogent
reason why we would not conuntenance
this contention. In this case,
appellant does not claim seniority
over any particular individual in the
bazkgrouna 'cf any particular fact
controverted by that person against
whom the claim is made , The
sontention is that criteria adooted by
the Jnion Government i crawing up the
impughed senaiority 1list are invalid
and illegal and the relief is claimed
against the Union Goverinment
restraining it from upsetting or
Juashing the already drawn up valid
Yist and for quashing the impugned

seniority list. Thus the relief is
zlaimed dgainst the Lnion Government
and not against any particuiar
individual."

What was under challenge in CWJC No. 9555/98 and
analogous cases was the_actﬁon‘of the Commissioh as
.beina contrary to the order of the Supreme Court.
No relief was sought against individual selectees,
No relief was granted against such of the part-time
lecturers who had successfully competed at the
written/screening test.

19. For raas.ns statea above, I find
myself unable to grant any relief tu the review
petitioners, CWJC No. 1504/2002 is accoerdingly
dismissed. The result/notice dated 23.2.2000,
impugned in CW!C Nos. 2288 and £383 of 2000 being

follow- up of the Jjudgement and order of this Court

-5
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in CWJC No. 9555/98 and analogous cases, must also
be dismissed for the <came reasons, CWJC No,

3 . B v—-_--"‘\‘
8801/2001 however, is allowed. The respondents are

directad to aive effeact to the (mault publishead

e ; — B8t Bt pUB I #

under the notice dated 23.2.2000 within one month o
T e Al e e e

of receipt/procuction of copy of this order,

— o gbk)‘fgO\CLE"E“,""HQG‘W’T"‘J' Jha, J-

Patna Hi%h Court
Dated “!foctober 2003
NAFR/ §.Pandey.
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