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IN THE HIGH COURT OF JUDICATURE AT PATNA

C.W.J.C. No. 321 of 2006;:
*kk '

.Chandrashekhar Azad Vrs. State of Bihar & Dqé.

For the Petitioner : Mr. Davanand Singh.
For the B.P.5.0C. : Mr. Ashok Kr.Choudhary.
For the 5 t a t & : Mr. Nirmal Kumar Sinha.

Heard both the parties,

The members of the present

Commission conducted EhE -ﬁ&th Combined

Competitive Examinatiuq fﬁay ”gﬁre not
aesocisted with the Comni#aiqn Eig the 4Znd
to 45th quh;nﬁd Eompﬂi tive ] Ex&hin&tiona
were conducted by the G@ﬁﬁi;ﬁlﬂﬂ. i?ﬁe writ
petitioner is a Landi¢ata Sf;régua 45th
Combined Competitive Exauinaﬁhﬂn,ﬁf In the

writ petiition, the petitﬁgner*fﬁﬁfended that

in accordance with hiﬂﬂﬂ on in the! merit
list. he ought to have had been recommended
but instead of recommendina the petitioner.
B.P.&%.C. recomiiéhded a person, who.had. not
been selected or whp was much below;in| the

merit Iist for .beineg .appointed

From the stand.taken, by, bhe .pgrties

in their pleadings, ,it is, now. clear that

‘ofter the 42nd to 45th’Combined Competitive

ﬁﬁaminatinns were conducted and the merit
list was prepared, the: candidates belonging

to reserve calegory if had achidgved such



2 EarE

posts on the basis 'of such merit, which J&ﬂ?ﬁ_
.avallable for the open categorv, thev would
firat be recommended to such posts andﬁf a
candidate, so recommended, was not happv
ffith the Baid' Duﬁ:t'.‘ ‘e l:Dl.IldE ask for a
posting .on the Ea#iéléf his merit 4in the
'merit- list cnmprising “pb:hiﬁw.category of

" ‘a-‘.\‘
fesﬂrved classea ; In tha nurmal cqurse. in

such a situatinn ﬂhe ‘post nvﬁilah1e=£ﬁ{ open
catagorv wnuld rémain avgﬁi'hletfdr ﬂtople

belonging to “open catqﬁorv!alnld" hﬁrﬂiﬂiljr.

Y
a;persnn in the apen caﬁhﬂurv qavinganerit

H p
to have a recnmmendafan» fcr thatﬁﬁﬁust

would be recummandgd Eﬂm. uwﬂgt ﬁ of

ll:._

"u "\

such racammendutiuh et his

appointment to such pust.j{ However,
i, b

———
1

Ehrgiainglv this was not t_ilone,./The post

a?ailable for upén category, to which a
mémber of the reierved categnry}'had been
recommended  but Ithe reserve! category
néndidﬂte refused;tn accept the ﬁust on the

basis of such recﬁlmmendatinn fmf: ‘the same
wﬁs not a choice post and aécu:dinglvq
obtained another recommendation to'a choice
post on the basis of his position’ in thé
merit list in comparison to his |¢lass of
reaserve candidates,! got reserved for that
cllass of reserve chndidates.//As a| result],

it, prima facie, appears that the petitiondr
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despite being at a position in the merit

list for being appointed te an open category

post was not recommended for an g?peintmant{

T the latest ‘@ffidavit) tiled by
the Commiselon, thejCommission hag indicated
thgt its Chairman |and majority | of  the
members have :decidéd to change-thh ‘s¥stem,

ras adopted by 1thﬂ Cqmmi ?L?r thp
g2nd “to 45th - :

Exa ination. The

e#fgcted has  been

‘64 tho attiaist
aﬂf%rmad on 7th Feafé;
tﬂe‘thia Court on Gth Tebrugky)
Gnuqt feels that th &agiuiﬁ$auf 1L:J Jn

s iﬁﬁﬁ-igEﬂgyr

tﬁkqn in Annexure-B ﬁtn the Badds dhvit.

iJ q correct ﬁeciaiqﬁf_ which wnulJ Iansura

maintenance of the reLarvation FDliEF of tha

lﬂtﬁtp Government /&n that, it hL bean

prnvhded thal a reaaﬁve natagmr? candidata
if u# the basis of his merit is rnu&mmended
for én open :&Legn:y! post, he ahﬁgl. be
treaqed as an open cﬁteznry candidare far
the ﬂurpcsa of making khe recummaﬁdathun and
he ﬁuld hm appninta&ltu the pb f a#+#1aﬂle

fur ﬂhat apen natagory candi&ﬁka; ?H,x”4"

kept dn mind ‘that by réasan“uf ﬂrtip}ﬁﬁﬂﬁ'aﬂ
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appearing in such UCompetitive Examination is

entitleﬁ to the benefits of his merit. Thet
reservation policy comes later. Therefore.
gquestion of adjusting a meritorious reserved
candidate for reserved category post would
not arise. By reason of Article |4 of the

Gunatiﬁutiun of India, he is entitled to be 4

contention o

;nt‘erntwh

fu ; ; f :.' "

fl s
fﬁ
.ﬁllh e L s ;’

Commission an
4 % . ‘,Fl-ﬂr" F
present Commis§ion, "

been adopted no's:

________

in vogue even fuf@% '“ag-';fd; " ﬁfﬂui
Competitive Examinatio 13ﬁ&tm&ﬁ? ﬁean stated

‘that when a candidate, having merit- to
occupy¥ an open catugﬁry post han: been
recommended for ﬂunh.ﬁdit, but havins:reiard'
to the fact that the pqaf was not a ?cﬁgica
‘post, reverted back to have a racoﬁma?ﬂatinn
on the basis of his merit. amon -t his
category, for all practical purposes, it
must be deemed that he has eaten Ip that
open category post ﬂnd' accordinglly, the
reserved ﬁcat-haa not ﬁgeﬁ filled up by him.
This argument is mot &c;entnble.to-é urt. A

person cannot have the cake and eat foo. No

doubt, he ' is entitled to exercise hils right
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India and accordingly, can sav that I have

merit and accordingly, 1 should be appointed
to the post which 1is available for open
category, but neither Article 14, nor the
laws made for ressmﬁ#?fgﬁiq
say that if th’& pnst EE- 'ls avail“&bqle in the

4.'

open categary is, not ﬂuitab}a? I'shq?ld be

] 3 .q\

o Ly e o

permitted tﬂ exercise YEL anuthan ppﬁﬁnn by
being traaté% iq my ﬂlaas}/£?ﬂ17”

r!'t.‘t o u-a"

A
N il
lose girﬁ"sﬁdﬁﬂfgj g
A ”"4"*’““' e - oSt
petition is dispemed: _E*Lﬁ..-ja Ccting the

In iﬁ writ

Commission to aséertﬁinTwhéﬁﬁar:ﬂnﬁthﬁ.hasis
of the merit of the p&t;tiunar. and: hv nﬂt
adjusting the open catugory ﬁuﬂt& in the
manner it had been ndjustad upon conclusion
of 45th combined Competitive Examination,
the petitioner was |, entitled to be
recomnended in a post in the open category
for he belongs to open category/and if so to.
make a suitable recommendation in favour of

the petitioner,

The Commission is requested to
expedite the matter ‘and completé' .  the
exercise preferably.within three-mﬁnt$&sfrnm

tbday,
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Let a copy of this order be handed

over to the learned counsel for Eha

Commission.

5.B.P,
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