1 Letters Patent Appeal No. 1283/96

RXK |
Against the judgment and.order dated 3.10.1996

iy - PA8sed in C.W.J.C.N0.7603/94. (%ij
Ok /

Harendra Prasad Sahu~ Appellant.

' Versus i

Bihar Public Service Commission & ors-  Respondants. )

| ok ok .

For, the Appellant :~ M/s Dr,S.N.Jha,A8im Jha.

For B.P.S.C = M/8 D.K.Sinha, YUga? Kishore,

g e . .a,NﬁSherma,Anuku1‘Raj.

For the State := Mr.Shashi Bhushagn Kumar,

J.C %0 £,C.8
For respondentno.9:- Mr Naresh Chandra Verma.
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The Hon’ble Chief Justice
‘1ar: The Hon’ble Mr.Justice R.N.Prasad.
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R.N.Prasad,J. ' The Lettare Patent Appeal hae been f11ed
against the Judgment gend .order deteﬂag 10.1996 passed in

C.W.J.C.No. 7603/94 wherehy the ) appd1ntment of the
.y’

appellant made in 1989 eyas~‘he1d to be 11199a1 and the
. ’ﬂ’*

Bihar Public Service Comm1setdg wae directed to recommend

the name of respondent no.9 and of one Md. SaTaudd1n and to

appoint one of them in 'the , Irr1gat10n ' department,

‘Government of Bihar.

The Bihar State Subordinate Service
Selectfon:Board,' here~1n-aftef'to be'referred to as “the

Board”, published an advettisement no.5/85 in the ‘Arya
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Varta’ on 26.6.1985 for graduate level limited competitive

examination inviting applications from candidates
belonging to scheduled castes, scheduled tribes and mdst
back-ward class for appeintment on different | posts
including the post of Jun1or Stat1stica1 Aee1stant 1n the_
pay scale of Rs,.785-1210/~. Respondent no.9 pursuant to

the advertieement filed an app11cat1on for eppo1ntment
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On 12.7.1985 the Board pub]ished an

agvertiaement no. 6/85 for aacond graduate level

non-Gazetted compat1t1va axam1nation 1nv1t1ng app11cat10ns

& {

from candidates of 311 categories i.€. general and
: F e P

raserved for appo1ntment on d}fferent oosts incliuding the

post of Stat1st1ca1 Ass1stant. ; The appal]ant f11ed
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app1icat1on for h1s appointmant. In the advert1sament

coda number of raservatlon was a1so ment1onad 04 was for

& ns

most back ward class and 05 was for back -ward c]ass. The

kappe'I'Iant claimed that ha be1ongad to most back- ward c1ass

e

1.9, 04 category. The appe11ant and others appeared in

€ i

the axam1nat1on and a mer1t 1ist, Annexure ? to the
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appea1 was prepared for appo1ntment to | the post of

|l'

StatisticaI Assiatant. The merit 11st was sent to the

Nater Resourcas Department for app01ntment to the post of

Stat1st1ca1 Asa1stants.
R A by ta‘@»,; %
vide 1etter no. ? 9.1989 asked the appe11ant to appear
renrdns by e I
alongwith cartif1catq§ and othar documents on 15.9.1889,
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The apae]]ant appeared on the date fixad and produced the

Fhe Water Resources Department

v.,..

relevant documants 1nc1ud1ng caste certificate granted by

thg Sub—d1v1sionaT 0ff1car and after ver1f1cat1on he was

appointed on the post o Stat1st1ca1 Assistant 1n Water

Al

Resources Departmant v1de letter dated 20, 10 1989,
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Annexure-a to the appeal. He Jjointed the post of

Statistical Assistant.
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Respondent no. 9, a candidate under

%t

advertisement no.5/85, after about | five yearé of

appo1ntment of the appa11ant filed writ pet1t1on bearing

()

_C W.d. C.No. 7603/94 for 1ssuance of direction to the

M

respondents to app01nt ' him on the poat of Junior

Stat1st1ca1 Assistant on the ground that persons 1ower to

.him in merit 11st have been appointed. In the said writ
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petition the appellant was impleaded as respondent no.9.

His further case was that he was selected for appointment

and his name was recommended for appointment to the post
of ‘Junior Statistical Assistant in ° the 1Irrigation
Department, Government of Bihar vide 1letter dated
15.4.1989. His further ‘case was that hé-5816hgs”to mdst
back-ward class but the Water Resources Department
returned the recdmmendation;:to:'thé Board on the ground
that the pdét for most back-ward class is not 'vacant
because the appellant has been appointed on the post
though'he béfﬁngéd to back-ward class vide letter ' dated
18}1ff}989.l Hia name was recommanded for appointment on
the 56§€'6%~dun1nr’ Stat1stic 1 Assistant on 15.4.1989 but
the &Jﬁ%ﬁiﬁaﬁ%tdfé not take any step for his abﬁbihtméni
and appointed ‘the appei!ant on the basis of recommendat1on

| o ‘ifiu;p-

letter dated 30, aﬁ$§a “ Yhe' peuitioner thereafter, filed

e

reprosentation ‘o the authorities concerned but  nothing

auery thai 10 Sl =Tl e | BT § et ey
was done. Thys‘he f11ed.the writ petition.
rames of resbopoen? 0.8 and 3 Ty P e & Iy
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The appellant appeared and filed
counter-affidavit. His stand was that he filed

application pursuant to ‘the advertisement no.6/85, whereas
fééﬁoﬁdﬁhiﬂho.gufiied' ‘application  pursuant to the
adverfisement no.5/85. He was selected for appointment on
the post of Junior statistical Assistant, whereas
appellant was selected for &pbdfhtﬁent“ﬂéﬁ the ~post of
Stéé?gﬁﬁéhf'K331staht "He' be1ongs to most back -ward class
1;3} uﬁhf H1a nama was recommandad to tha ‘Water Resourceé
Daﬁgrtééﬁt'fdr appointment on the post of statistical
Acsfetant and he was appointed on the said post after
verifying féTéQaﬁii'rébégds“”inéﬁddiﬁg* caste certificate
éréﬁtéafﬁf“thé édbidiviéﬁdﬁQT%beficar vide letter dated

20.10.1989 and since then he has been working on the post.



He waé not appointed on the postnof'fJUn1or"s at
Assistant oFort'which advertisement no.5/85  wasg issued.
Nothing on'the record was ﬁ?acéd* to | 'show ' that the
appe11ant;was'appointed pursuant to advertisement no.5/85.
T Fre Wl

. - The Board was abolfahed'in”the'year- 1992
‘and the recofds were sent to * theiBihar public Service
commisgfon. = A ¢ountar—aff1dav1t- was: filed on pehalf of
‘Bihar Public Service Commission stating” ‘therein that
respondent no.9 ‘was selected for appdintment‘on the post
of Junior Btatist1ca1 Assistant'pursuant“to advertisement
no. 5/85, ;fh0<E65¢113nt was selected for appointment on
the poet qf St&pistica1 . Assistant pursuant to
advart1semant no ), 6/85." Qéuaverfﬂ 4t was stated ‘that the
-appa¥1aNtfbdlohgod +0 backhward clase 1.e. " 08, whereas

réspohdantﬁno;é'* Jonged to»most‘back*ward class 1i.e. 04.

on ﬁboammand§t$dh* Natai Resourceﬁi'oepartment made

'queri‘thaﬁjﬂor’one poat;? Junior'Stat13t1ca1 Agsistant

names' O*Traspohdanf EQ;JB and - ohe Md.Salauddin  were
'raoommended ‘and, Tn such a situation, wanted to Know from
‘the ‘Board as to who 'is to be appointed but no reply was
gant byﬁtha-Board.: The appellant, however, has been
lappointed ‘on-the said post. °

fotesa

was = 20 After hearing the parties the  writ
pat1t1%nfwas»aT1owad vide 'judgment and order dated
‘3.10.1986 ‘mainly on the grdund“that'apge11ant pbelongs to
back-ward=d1a33'1n.the category of 04. The most back-ward
class ‘hae’ ‘peen categorised as 05. The appointment of
appe11ant*was-mada on the post of Junior statistical

asaietant*whicﬁ~was-meant for advart1sament-no.5/85 and as

guch his appointment was illegals.
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To resolve the 4ssue involved, - on Ahe
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direct1on of the Court,  the ~'Bihar | public ¢ Serwice
ot LY 1 . . 1 !
Commission produced the records of advertisement no.8/85
B8 Wi & Sl el
and 6/85 and after go1ng'“thﬁough the record the ~learned
ag 38n

counsel for the Commissioh' sdbmittad? that name of the
appe11ant was recommendad “for appointment on the post of
Stat1st1ca1 Ass1etant and he ‘was appointed on’" the 'said

post. whareas, the name of" ’respondent’ no.9 ‘and: one
TR at
Md. Salauddin was recommended for appointment on the post

AeWar o

of Jun1or Statiatica1 Assistaﬁt.““=Howsvar, their. names
were returned with query as to who was to be appointed but

no reply was sent by the Board.
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Ky Thgﬂ; admitted position” is . that  the
ady f'?'--ﬂ*'{‘r" 0 £ oaet simied dyeSade e _
jf 1lant fi}ﬁd an application pursuant to advertisement

stant rs w :
0%6185 date& 12 1983 r sacond ' graduate Tevel

;. '#ébtad ccm titfve examination for ‘appointment .. on
"f'r' 'Q“F'aa ti 43‘("' : %
; rant posts 1nc1ud1ng gratistical”® - Asgistant.
hh\& nd Ly £ 7Y ’"’('ih f,’ . '
Re ndant~no. f119d o application *  ‘pursuantiius to
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adverﬂ?sqmanbéno 5[8& Lfdr “‘graduate'*~-1eve1 ' 3imited
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compet1t1ve axam1nation meant’ for' reserved - category
1 .8

cand1datas only " The appeﬁﬁant*é' claim' ' was. that he
| ba1onged to most back~- -ward class “i.e. 04 and certificate
" tdﬂthe'aforesaid' effect “ granted by ' the sub-divisional

Officar was a1so -ﬁroducedf"Respondent no.9 also claimed

hack-=waros o Y .
to be most back-ward class 1.e. 04. The appellant .was
g AT ! -k
selocted for appointment “on' the = post - of statistical
.ql‘e 3N

Assistant vide letter | dated ' 7.9.1989. He was +appointed
e videt*u&tar "dated 20. 10.1989 on the said post. Respondent
120 giqép saTected for appolintment on the post of Junior
Statistical Assistant. His name was recommended for the

said posti' One Md.salauddin was also recommended for the

said post who obtained more “marks than respondent no.9.
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The wWater Raegources Department made query from the Board

that two persona have bean recommanded i.@. ﬁresppndent

g el '
no. 9 and Md Sa1audd1n for one post of Jun1or Statistica1
.'iLJL?“ b’

Asaiatant and ag such who waa to be appo1nted but no raply

L

was sent Learned counse1 for _ raspondqqt_qno .6, the
E%ecretary.llrr11gat1on Dapartment i bn  Fh?.;basi? of
géhﬁfer-affidaV1t filed 1in tp1s #pppal.lsubmitteql that

;equiﬁ1t1on was made for appo{npmanb_ onzi_10 posts .9f

“§t3t1st}ca1 Ass1stant 1n fwh1ch- one post was far. . most
¢ ha ; .

back—ward class 1.8. 04 and tha appe11ant_was appqinted

on the gaid post.
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fﬁ’ Therefora, 1t 15 ev1dent from the admitted
it o1 at s : b Y
position that appelTant was not _appo1nted pursuant to
Li" R .

) advartiaement& 5[85 on tha post of Junior Statist1¢a1

£ bost

A7 Asaistant rather na- was appointed on the post of

thistica1 Ass1st§pﬁ ’ursuant to advertisement no.6/85.

3%{:’appears that 1n the order impugned 1t has been, stated

I S, 17

tﬁhgggiais f?r back-ward ategory and 05 1is for most
back-ward category and it has been said that application
was filed by the app911ant as Backward. clgsa.ucandidape
1.9. 04 although 04 Iis meant for Most Backward_lc1ass
wh1ch ig evident  from advertisement no.6/85, The
aforesaid m1s—concept10n hqg led ﬁo erroneous conclusion
f?r a1low1ng the writ patitiop. In fact, 04 is for most
ﬁack-ward class and 05 18 for pack-ward class. It. has
been stated that appellant has f11ed app1ication under 04
catagory put it has wrong1y been mentioned that it was for

back ward c1ass in such & gituation, the finding in the

order impugned cannot be held to be legal.
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tha raspondants that no -raqgfsitionrhwasnp%QQQQﬂgbut_ it

It was pointed out by learned counsel for

appears from “the” counter-aff1dg¢1tsf11edgan-bq@q}f of the
Sacretary. i jatef Resources -Department. respendept no.8,
that requiuitibn' was made pursuant to the letter of the
Board for the post of 10 gtatistical Asgistants out of
which one post was for most back-ward clasé i.e. 04 oOn
which tka appelliant  was appointad.'aThaHQQmittad position
is that raqundent no.9 was app11cant,under advertisement
wno.5/85 which was for Junior'Statistical Assistant and as
guch it cannot be  said that -'appejlant was appointed
pursuant to the advertisement no.5/856 cen e the post of
Junior Stat1stica1 Ass1stant rather there are documents on
ﬁ*“”tha record to ahdw that appellant was appointed ©on the

ATk LY
boat of Statﬁi’ﬂqa1 5aéistant pursuant to advertisement

It 13 ovident from the writ petition that
Az%brqxgr wggwmade for ., quaghipg of appointment of
appellant. However, 1t hasg . been sta;ed in the writ
petition that appellant was appointed in his place. The
averment and submission of learned counsel for respondent
no.9,in such a gituation, does not appear to be correct as
appellant was not appointed on the post of Junior
statistical Assistant pursuant to the Iadvertisement
no.5/856 rather he was appointed on the post of statistical
Assistant pursuant 1o advertisement nho.6/85. The gcale of
Junior gstatistical Assigtant and the gtatistical Assistant

ig quite different.
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"cm,as discussed above
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