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These two letté;é patent appeals by the

Intervenors  grise ' from the judgment and order .f g
bearned Single Judge in CwWJC No.10942/98 directine the
b Pl v Svlyvice Commission (in  short, ‘the
Cumiil ss o' ) to re-determine the merit list of the
candidfites  on o the basis  of the qualifying aarks
A AT SRS (AT g [ the statulory rules and not on the
botitedh Sl biluee . ksl Ve dabod 1022412090 i Cerrtad il i g
interim arders  wiere passed in the appuals, bv ono of
Lhieh dated 209, 2000 in LPA No.1328/99 (dispused of

carlier as o not  pressed) the Court had observed rthat
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.fﬁﬁﬂiaates may be | appointed. in
uqufthfe :wg1h iaw. The MJC has been féle& for
¢lugdf ication of the term nsuccessful candidates”.

2 The dispute relates tdlappointment on the
post ol Drug Inspector. The facts of the case,
b el 1y stated, are that on 19.10.97 an advertisement
Muw“wthibhnd by the Commission inviting applications
lflmiﬂﬁh{ﬁ1ﬁéhilﬁ%n 215 posts of Drug Inspector. On
P4 RomH by notification as contained in Annexure=7 1o
fhe connected  writ petition, syllabus etc. wer
prescr ibed  for  the written test and viva voce Lusla
[t may boe motitioned here that in terms of Lhe
Ll urtment  rules titled ''Bihar State Drug Inspectors
Servien (Reeruyiment and Conditions of Servic:)
b os 1989 kin short ‘the Rules'), recruitment on the
pust s Lo be made on the basis of competitike test
vumprisihg of written and viva voce tests. 384
cundidares in all appeared at the written test out of
whom %9 candidates were declared successful vide
fesull published in the newspapers on ol A | et e ks
B quﬂshing wf the said result of the written Ulest
(Lol the  connected writ petilipn, CWJC No.10942/98,
was Filed by Pravin Kumar Thakur and others.
aecurding Lo the writ petitioners, the resul! ol the

“'w:survgasful candidates was prepared on Lhe

ety
jua

{fving marks fixed under golution

datid 22,12.9(, contrary to the statutory vules.
Wiior g% under the rules, vide Rule 12, only such of
(e eandidates  securing 40% markg in General category
and 47% morks  inothe Scheduled Caste/Scheduled Tribe

calegory are to be called for the viva voce testl,




andet the  said  resolution duted 22.12,90 qualitving
mad bs il i, 5% 11 the Backward Class bategofy and 34%
Ui e b kssard Class (Annexure-1) calegory was frixed.
[ was on :Hut has;s that the candidates of the
Baakssord  Class rutégory were deciaréd successful at
vhe writ ten test and called for the viva voce test.
Acupd i v the writ—betitioners the qualifying marks
Lok tive teoag fixed by  statutory rules framed under
Ar Ui e %19 of the Constitution, the State Government
chenld et have  Pixed lower marks which amounted to
foedi L ien of the qualifying marks fixed undert
Glatutury rules by an executive order, The writ
Pty funer radsed  certain other contentions as well
vipvel wer e rejected by the learned Single Judge. The
L ned ddndge  held, inter alia, that' the petitioners
hod thg it tivipated in  the selection could not be
Alivoal 14 dssail the result of selection after being
Hhhhllvhﬁ]ul ut (he written test. The learned Single
Jidge als rejvrteﬁ the contention of the
wril-pvlilinngrs that as no provision had been made in
(e recruitment rules or advertisement, benefit of
cesorvation could not be extended to the candidates of
huckwaurd Class category. The learned Judge noticed
Lhe provisinns ol the Bihar Reservation of Vacaricies

it Fusts and Service (For Scheduled Caste, Scheduled

Tribe andisOther Backward Classes) Act 1991 (in short

-“-f@f!ho Resefvntion Actii .and held that the State
Governmen!l was competent 'to extend the benefit of
resvrvation to the candidates of not iny Scheduled
Caste o Scheduled Tribes but also Backward Classes.

The learned Judge in this connection also noticed the
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oot shonse of | Bule 10 oftthe decpuitient « Rules  ifi
Lerns ol el whale reccommending the names of the
Camd ek tas Bhe Commission is regquired to take 1into
s 1R | e rescervation rules applicable from
Llme ba 1imes Since, the learned Judge gbserved. by
v bae of uhe provisions of the Reservation Act the
Leiied it of  the benefit of the reservation' has already
Lot eatended 1o the Riuckward Classes, it would not be
et et o CEnteeds that the government resolutkon
SR a2 R oxtending the benefit of reservation to
T U o S SRR ) the statutory rules,

\y Hu\kng Ll rLjaLted the conten}lgn;of the
PO T B i S L SRR TR and utcepted those of the intervenors
Ui Dearned cdudge observed, ''But a question may
Vi Vet Tses - whether in absence of any provision
R BTN (R R D 0 & et rules to relax or reduce the
Gl L il y i marks of the candidate, it will be open LO
T T B S SR Cauthorities to relax such criteria by
virtue ol the impugned resolution. .o It is well
kppown thal o an .administrative order br instruction

cannol amend - og supersede the statutory rules by

adding some _yhing therein....... True it is if the

i) G noa partinular subject. Government, can

Cidd) wge Uhee  posp by appropriate instructions. ﬁuzdﬂin
LISy s, <l ieed.y specific provision was already
i v Vil rule prescribing qualifying marks.
[t snlar he Government resolution dated Kl )
(Annosure  G/Y) to the extent it has relaxed and
reduged the qualifying marks to the candidates of Lhe

cehoduled caste and tribe and other backward classes

Vire e b sbeslaned illegal and arbitrary since it 1%



appi

statutory rules',

Having made the above observations, while

virtuu{]ﬁfﬁdismisﬁtﬁg . the writ petition, the  learned
Singln'Jﬂﬁﬁo directed thé Commission to '"re-determine
the wer it list of the candidates on the basis of the
qualilsying marks prescribed undbr‘the statutory rules

before taking any steps for recommendation of the

names', s already mentioned above.

4, I't s aaéinst the aforesaid part of the
judgment  that  the intervenors have come up in these
dipeals, I may be mentioned here that though as seen
above, 3% o candidates Qere initially declared
sutvesstul at the writtéh test and called for the viva
voce lest,  pursuant to.-the above direction of the
FO T Single Judge, only 19 candidates found
successful - in torms of the ruies i.e, having secured
the qualifying marks prescribed in the rules, were
recommended by the Commission,

R We leard the submissions of the learned
rHuHhJH o behalf of the intervenor-appellants, the
SEate o ihe Commission. None appeared on behalf of
the weit pelitioners. Apparently, their challenge to

the result "of the written test having gone in vain,

they have
|

the -thcqme of .these

Leding the same as the intervenar—appellants. the
huﬂringuyuh i onv-sided affair.

G, Learned counsel for the appellants
submjylud that in terms of Rule 16 of the Recruitment

Rules Lhe Commission is obliged to take into account

g i « el s AR L T I' A
AR .-"féf_fiw&'.-'i'fzkﬁwwl s oo ER R
State and the Comm sg%on -y
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b peesierviilion  rules as applicable from time to time
nhlliwmuking recommendations under Rule 14. And since
Rvsurvation Act provides for reservation in posts and
vnvunviuq forothe Backward classes the Commission was
3ﬁundnr1mundntn flo‘ Extend the ' benefits of the
reservation to such candidates treating them as a
Separatle class. Unfortunately, din rule 12 of the
.

Kules niooqualifying marks had been fixed for the
catedpdates belonging to the Backward Classes. In Lhe
circumstances, Lhe prescription as to the qualifying
mirks under resolution dated 22.12.90 cannot be said
Lo b i derogition of the statutory rules, The
Peartnnd Single  Judge, therefore, was not =g e
B b dane that I:\ing of a different qualifying marks -
Posio i L the marks ‘fixed in the Ruies - was illegal
il arbiatrary so lar ‘as the candidates of the bBackward
Class calegory  are Eoncerned. It was stated that no
sehedul ed caste candidate had qualified in thg written
Ltest and  the only scheduled tribe candidate having
securedomore than the gqualifying marks fixed under the
Rulesy it is only the candidates of the Backward Class
calegory who are affected by the above order of the

logrned Single JJudge.

1 Aller hearing the counsel for the

uppcllant§ thv State and the Comm1351on. I find that

\-"

ons are well founded and must be a#cepted
8. Sevction 4 of the Reservation Act provides
that all appointments to service and posts in an
establishment Ly direct recruitment shall be filled up
r|nm'1hv rvsnrvwd.cutogory to the extent of 50Z in the

ol in u{ 14% for the scheduled caste, 103 for the
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scheduled tribes, 12% for the Extremely Dackward
Class, 8% - for  the 'Backward class, 3% for the
Euonom}chly qukward Women and 3 for the
Economically Backward. Sectionl12 prescribes that if
any appointing authority makes an appointment in
contravention of any of the provisions of fhis Act he
shall be punishqble with fine which may ‘extend to
R$.1000/- or imprisonment for three months or both,
Section 16 which confers over-riding effect on the Act
may be yuoted as under:- \

'Notwithstanding anything contrary in
any other-law and Rules for the time being
in farce, any judgment or decree of court,
any order, notification, circular, scheme,

rule or. resolution made or issued, the
provisions of this Act shall have effect:

AN Provided that any other law or rule
v for the time being in force, any order,
notification, circular, scheme, resolution
made, issued or Passed prior to this Act,

/180 far asiit is not inconsistent with this
Act shall continue to be in force and
shall be deemed to have been made, issued
or pussed under this Act."

It may Ibe mentioned that the Reservation Act was
preceded by an Ordinance, namely, Bihar Ordinance
No.33/91, In terms of the repeal and saving clause
contafned in  section 17 of the Act, notwithstanding

the repealllof
Ly e o i

;;he;Q;dinance:gnything done or any

or _ gwuvlégiﬁﬁofﬁéh&fpb#érﬂconféfﬁéﬁéby el
under  the 'said Ordinance shall be deemed to have been
dunv or taken in exercise of the powers conferred by
or under the Act Ac} s if the Act were in force on
the day on which such‘thing or act'was done or taken,
9: It is to be kept in mind that when the

Recruitment.  Rules . ware framed, under notification

R e -'--:'-n'u--u-—'-ws..._, 4 pes— = et
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dated 21,12.89 published in the Bihar Gazette on
gL Y0 Ehe y Reservation Act had not come into
uxistonue_una. therefdre, understandably, no provision
was made [fixing separate qualifying mark for the

s,

8 TR ’ ¥
rd cladses-which means that except

vandidares of Bac

'Lhe—tundidupnﬁ' i the 'scheduled cas'te and scheduled

d

Lribe categories all other candidates were treated at

par with the candidates of the General category

cundidutus‘for whom aualifying marks had been fixed at

40%. Though it depends on the wisdom of the
executive, where the qualifying marks are fixed under

uXPculiqyl instructiopﬁ{;”to fix the qualifying marks

with which  the Courtf%ﬁnnot interfere unless it is
found tou_bew”ppntrarxiég some law or arbitrary and,
Lherefogb. {’tﬂggreiicaily the candidates of the
Backward classes cateadry could be treated at pa:c with
the cundidates of the General category, But if that
ls done, it would amount to virtually depriving them

of the benefit of reservation. I't is clear that

ariybody and . everybouy securing the qualifying marks

: i
for (he

ﬁﬁﬂ%ﬁﬁf@@:&ticategory candidates qualifies
e A e adik .
viva voce test on the basis of merit and not

by virtue of reservation. It is well settled that it

is open Mo "'the 'executive or the legislature, as the

cdase may be, to fix different qualifying marks for

candidates  of different categories, and thus a lower

qualifyving marks cad;be fixed for candidates of the

nlservud,catagoriea including Backward class category.

The object  underlying reservation in vacancies for
|

| !
cdndidates of rederved category, in my opinion, cannot

|
be fully achieved wunless different qualifying marks

I 1T~ e v o d———— e o e

s
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are [ ixed  for them = as may be considered propetr. By
merely reserving certain percentage of vacancies and
poste for Lhem - otherwise treating them at par with
Lhe vandidates ol the General category in the matter

o

v ot be BUffidient for achieving the

of 'sUundirds
object .,

110 In the case of recruitment' of Drug
Inspeclors, however, only two sets of qualifying marks
were fixed = one for the General category at 40% and
(e othir Cor the SC/ST category at 35%. It is in the
above context that the effect and validity of the
resolutton  dated 22.12.90 has to be considered, It
maey bge ment joned that thg said resolution dated
V212,90 contains a policy decision 'in respect of all
Gppointments  on the basis of different competitive
examinalions conducted by the Bihar Public Service
Commission and the then Bihor State Subcvdinate
Sorvicos Selection Board, since abolished. By Lhe
resolut ion minimum qualifying marks have been fixed
Hupgisuding the marks fixed earlier under resolution
no.i?ﬂ”? dated 29.10.88. While for the General
rnlvuury- the quuiif}ing marks has been fixed at 40%,
(1 Lhe Backward classes, Backward class (Annexure-1)
and SC/ST  and Female categories, the qualifying marks
liws beon fixed at 36.5%, 34% and 32% respectively,

1 S0 f%r as the recruitment trules 1§
converned, as notic%d above morefthan once, Rule 15 of

thoe Rules mandates the Commission Lo make

recommendation  in | accordance with the reservation

] T i SSRGS b S L L A
1 i
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Fules applicable f;om time to time, Considering the
rmpor tance ol the provision, the rule may be quoted as
under: -

The Commission while sending its
recommendation under Rule 14 recommend for

appointment candidates of the reserved
categories (like, scheduled caste,
scheduled tribe, extremely backward
class etc.), in accordance with the

reservation rules of the State Government
d4pplicable from time to time, )
(Translation from Hindi by me)

AL this stage, it may also be mentioned that
while Rule 12 of the Rules érovides for a competitive
eXaminal ion comprising written test and viva wvoce
best, Rule 14 lays down that the marks’secured at the
Viva voce test shall Be”added to the marks secured at
the written test and then the names of the candidates
shall be urranged in order of merit. From the list of
the cundidal;s 50 prepared, the .Cpmmission shall
forward the name of such number of candidates for
appointment as determined by the government .

12, From conjoint reading of the provisions
of the Rules and the Reservation Act it is clear that
the Commission 1w required to make category-wise
ruchmmunddtidﬁJ for different éategories of candidates
bneluding candidat ns of the Backward classes, which is
evident from the words “like" (Jaise in Hindi) and
Tere N EAGdE in lHindi) in -rule 15 (supra) while
specilying the resnrvedlcategories. If the Commission
has thus to make sepaJ#te recommendation for Backward
cl%ssps category, a q#estion would arise whether
Biving Lh;m a diFfereht treatment in the matter of
Ledng called  for viva voce test on the basis of jower

yualifying marks as fixed in the resolution dated
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22.12.90 was illegal or arbitrary. In my opinion, the
actiun ol the Commission in declaring the intervenors

4s succeessful for the viva voce test was in accordance
with the resolution dated 22, 12,90, As observed
above, the full benefit of reservation may not be
dvailable to candidates of the reserved categories
unless a different standard is laid down for them.
Treating them at par with the General candidates in
the matter of qualifications and standard may nct be
FAL il

Su b e Ve,

13. The learned Single Judge has held that
Lixing lover qualifying marks for the Backward classes
over-vides and supersedes the recruitment rules. But
it is Lo be kept in mind that in the Rules no separate
Qualifying marks had been fixed for candidates of the
nuckku:d classes and, therefore, there is no question
of  reducing  or relaxing the qualifying marks asg
uhavrvﬁﬁ by the learned Judge, As noticed by the
learned Judge himself, in the well kKnown case of Sant
Ram Sharma v, tate of Rajasthan, AIR 1967 Supreme
Court 1910ﬂyﬁbhi16:5fhéy gévernment cannot amend or
supersedoe the statutory rules by executive
instructions if the rules are silent on a particular

potnt, the government can fill up the gap and

supplement  the rules and issue instruction not
incounsistent with the rules already framed. In myv
opiniosa, in context, the resolution dated 22.12.90

only filled up  the gap in the Rules by making
provision for candidates of the Backward classes. The
provision was  in accordance with the spirit of the

Peservatinn for the Backward classes and, indeed,

b M ia S s el LT

— hed i iy g T
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Article 16(4) of the Constitution. The ordec of
learned Single Judge directing the Commission to
re=delermine the merit list of thelcandidates on the
basis ol qualifying marks prescribed: in the Ruks, that
PSyoon the basis of 40% qualifying marks - in the case
ol candidatoes of the Backward classes like, Genersl
candidates  amounts to taking off the label which
candidates  of  the Backward classes are entitled (o
Hedrs  1F they qre treated at par with the General

candidates  and accordingly such of them who secured

SO e ks o the written test alone are treated as
e 54 ) for the viva voce test the result would be
Vhat oy would be deprived of the benefit of

teserval tun  whieh they are Otherwise entitled to
because in  that event they would be called for wviva
veee test, or  got finally selected.lon the basis of
merit and not by virtue of any reservation, i the;
dre to be  treated 45 a separate class - as they nave
to be = at the time of sending of recommendation under
Rule 15, |he object would be frustrated by depriving

them the  benefit of qualifying marks fixed in the
resolution  dated 22,12.90 at the stage of viva voce
test itself, In the above premises, I am of the view
Lhitt Lhe impugned direction of the learned Single
Judge is nut in accordance with law,

. 14, In Hurida§ Parsedia v: Urmila Shakya,
(20000 1 wee 81, 1ho Reéruitment Rules Prescribed 50%
Gualifying inirks for appointment on the post of
Transport Sub—InspncLor in the State of Madhya Pradesh

for the departmenta ! candidates of general as well as

reserved  categories, There was no provision for anv
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telaxdtion in  the case of SC/ST candidates, There
was, however, a policy decision of the Government to

srunt relaxation vf 10% in the qualifying marks to the

SC/ST candidates . The Supreme Court held that the
dbove policy was in conformity with Article 16(4%) of
Lhe Constitulion and 10X relaxation was rightly
Rranted o the SC/ST candidates even .though there was
no specalic provision in the Rules, The decision, in

my opinion, supports the view which I have taken
hereinabove,

15, As noticed above, even though 39
candidatos initiaolly qualified for the viva voce test
aainst total 215 vacancies, by virtue of the
divtection of the learned Single Judge only 18 of them
were declared successful and accordingly recommended
lor appointment. The names of such of the candidates
(excepl one S.T. candidate) who secured less than 40%
murksdlere left out, It is thus clarified that by
virtue of the present judgment of this Court, having
Secured he quialifying marks as fixed in the
tenolution dated 22,12,90 the remaining candidatass too
would be deslanad treated as successful for the wviva
voce as lusL,zglrvady was done, Supject to the result
of Lthe viva voce test and as per rﬁle 14 of the Rules,
(hey may  be rvcomménded to the government for

appointmoent .
|

|
i In visw of the above discussions and

Condlusgon reached, it is DOt necessary to discuss
Sepadrately the Prayer in the MJC which has simply been
Filed for: clarification of the interim order, as

Stauted above,
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i In the result, the impugned direction of
~the learned Sinpgle Judge to the Commission to

re-determine the merit list on the basis of the
qualitying marks prescribed under the statutory rules
is set aside and the appeals are :':lllowed to this
¢xtent. The MIC stands disposed of., There will be no

grdirr as Lo costs,
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