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In the matter of applications under Article 215 of

the Constitution of India, read with Section 12 of

the Contempt of Court Act and also under Articles

226 and 227 of the Constitution of India,
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of Bihar Public Service CiJC No, 5009/93)
Commission & others
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Prasad Singh,Sanjay Prasad &

Tun Tun Kumar.

" ( 4n MIC No, 242/93)

Mr. K.K,Tewary(in CWIC 5009/93)

For the State s— Mr. Ashok Kr. Singh,SC 3 &
’ Mr. Pravin Kumar Verma,JC to

S5+C. 3s '
For the BPSC s~ M/S K.D.hatterji,

Mukteshwar Singh & Rajni Kart

Jha,
For the Intervenors := M/S Rajendra Prasad Singh,

Ravi Shankar Prasad, Sanjay
Kumar Simgh amd Anjandl Kr.Shararn

PRESENT

THE HON'BLE MR, JUSTICE SAGHCHIDANAND JHA

MIC No, 242/93 has been filed for initiating
contempt proceedings for nqn-qompliance of the order
of this Court dated 30.9.52 passed in CWC No,1412/92.
I shall refer to dhe sald qrdé? soon hereinafter, I
may at this stag;,mention that the writ petition had
been filed by the-Bihar Stét?'Suberdinate Service
Selection Board Examinees Gonfederation and others

!

challenging the resolution of the State Governmert

dated 22.10.91 by which the Bihar State Subordinate
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Services Selection Board('Setwice Selection Board!, in
short) was abolished and its functions were entrusted to the
Bihar Public Service Commission('Commission', in short),
It may be stasted here that the Service Selection Board
Was constituted by the Government of Bihar on 20.4,1981
for making selection of Ccandidates for appointment to
various class-III posts in dif ferent departments of the
Government, Adverﬁing to GIC No, 1412/92, although the
scope of the writ petition and relief sought therein was
limited to the abolition of the Service Selection Board,
the petitioners referred to certain advertisements issued
by the Board in respect of vacancies\ié various
departments, between 1983 and 1987, Thisg Céurt while
disposing of the writ petition direcfgd the State Gove rnment

to notify the vacancies concerned " which are the subject~
!

| matter of this writ petitionn, The,éommission Was directed

to make recommend ation with respect to/vacancies so

notified, on the basis of the results of the Examingtion

published prior to 22,10.9]. This Court clarified that it

was not going into such Cases in which the resulE_hggﬂnot

been published prior to 22,10.1991 which matter was left

to the parties to be agitated in any other proceeding,

Ry After the contempt petition was filed on

27,4,93, complaining of non-compliance of the aforesaid
order, this Court passed several orders from time to time,

A Bench of this Court presided over by ion'ble G.B.Pattanaik,
C.Je{as his lordship then was) in fsct observed in the

order passed on 13.7.1995, " from the order sheet we find that
a very queer procedure has been adopted in the contempt
proceeding as the court has taken upon itself an inquiry

to find out as to how many vacancies pxist in'a particular
department to be notified by the Public Service Commission

for taking further action in the matter, but since orders
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have already been passcd conferrlng some right on more

I than 900 applicants, we are not annulling those orders",
In view of those orders, it is obvious that the question
as to whether the opposite party have comnitted any
contempt has gone in oblivion, The question now 1s
whether the petitione;§ are entitled to any substantive
relief in this proceeding,

3. It may be mentioned here that during the
relevant period between 1985 and 1987, the Service
Selection Board had issued a number of advertisements
for different posts, The advertisements mentioned in
the supplementary afficavit filed in GJC No, 1412 of
1992 and treated as subject-matter of that case are
Advt. no. 4/85 relating to the post' of Sub-Inspector

of Police, Advt. no. 6/85 relating to the Second
\

Graduate Standard Exam,, Advt, no. 8/87.relating to the
==

First Intermediate Stardard Exam.,Advt.'no, 18/87
relating to the post of Pashudﬁan'Sah;;;;EZ;:;f;;;ck
Assistants), Advt, no. 19/87, relpfing to the post of
Kaniya Kshetriya Armmlr Field, fnvestigatorsj,
and Advt, no.;ﬁiﬁEIIEE;ating to the post of Houtine Clerks.
During the intervening period from 1992, several writ
potitions were filed in this Court either challenging the
selections made by the Service Selection Board and/or
seeking direction for appointment of the concerned
petitioners, While some of the writ petiticns were
dismissed on the ground that direction of that kind

could not be issued for making appoimtment from stale
panel, some other writ petitions were alloved and it

appears that pursuant to orders passed in those Cases,

the persons concerned were also appointed in course of time,

9“\'57
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is difsiloulit to refer to the varlous erders \x_///

passed in different writ petitions. The records of this case,
which has become guite bulky running into about 800 pages,
R (i

is repleteﬁreferences to those cases. It would have been

convenlent 1f the parties had catalogued them at one place,
However, it may not really be necessary to refer to those
orders. One such order passed in CWJC No. 379/93 directihg
the respondents to appoint the concerned petitioner went up
to the Supreme Court in SLP No. 17671 of 1995/Civil Appeal

No. 14753 of 1996, The Supreme Court took into consideration

e e
the report of Shri S,N,Bicswas, the then Commissioner and
e ——— - —————————

e

Secretary of the Personnel and Administrztive Reforms
‘—-—'_'_:_"-._'_

Department relating to irregularities committed by the

Service Selection Board in the matter of selection and

recommendation;'Thé_éﬁﬁfgag COJI{_EEEE_Eﬁgi the panel prepared

by the Selection Board, which had already stood abolished

but had continued to make recommernciations even after its

aboliticn, does not cenfer any enforceable right, In fact,

o

it issued a general direction not to make any further
o s e

appointment from the panels prepared by the Qoard. The
appointment§mﬁffgza;nﬁéde, however, were not ‘cancelled
since in sevéfET'EEEggrggéointment5 had been made pursuant

to the order of the Court and In some cases those orders

had not been interfered with by the Supreme Court. It would

be useful to quote the relevant partlo{_EDELgsger of the

Supreme Court, which 1% reported in (1997) 3 SCC 198= 1997(2)

PLIR 10(8C), as follows:i-

* Having given our anxiocus consideration to the

réval contentions df the parties and on carefully

examining the materials on record we find sufficlent
//// force in the comtentions raised by the learned

counsel for the appellant and we are unable to

agree with the submissions of Mr., Sharan, the



, / f/‘\'

learned coun:cel for the respondents, True it is,
this court did not eI‘Ttertai'n a-special leave

petiticn on 5.9.1594 when the State of Bihar had
challenged an order ;flihe Patna High Court, But
it is crystal clea} that w@en the,court did not
entertain the special leave petition, the report

of Shri Biswas had not been brought to the notice

of the Court nor the Court was aware of the gross

—_——

irrequlagrities and illegalities committed by the
Subordinaste Services Selection Bosrd in the matter

—_—

e
of making selecticns and recommending names for

dif ferent posts in Class I1I, Vle have no doubt in

cur mind that if the irregularitles and 1llegalities

found by Shri Biswan would have been placed before

e =2
the Court, the Court would not have hesitated in

—_—

entertaining the matter and cancelling the lists

altogether, Be that as it may, we are of the

considered opinion that the High Court committed

e
gross error of law in passing the mandamus requiring

the Public Service Commission and the State to
B =
glve appointment td the respondent even after

going through the Biswas Committee Report which

in no uncertain texms indicates the gross irregul-

arities and illegalities committed by the Service

Selection Board in the matter of holding the

T = ]

examinagtion and drawing the list of successful
’_-“_.'_.____________—_F——-—"—-—-——-

Carﬂidatﬁ‘s L RE L B N ] a a8 v 7 LA B I R

In the aforesald premises, We set aside the order

of the Patna High Court and the writ petition filed
e e e e -

II
f

by the responderts stands dismissed. We also furtnuq

-

direct that the Bihar Public Service Commission |

need not take any further action upon the lists [ .




f
prepared by the State Service Selection Boa;a/

|
e e T |
nor ‘recommend any names for different posts |

in class-II1I from thése lists,. "
5 hhile5€nggzgaaﬁg;r;;;_counsel for the
respondents and the lﬁtemvenoré was that in view of
the aforesaid clear;cﬁt direétion of the Supreme Court,
it is not open to this dourt to issue any further
direction for making.;::;;;;_;;;;;;;;gﬁf pursuant to the
advertisements in quzginE?';;F;;;;I;-;;-the petitioners
it was submitted that the report of Shri S,N.Biswas wac
confined to the examihation held pursuant to only one

L T SR

advertisement, namely, Advt, No, 8/87,)the order of the

Supreme Court hais to be construed as confined to the
vacancles covered by the said advertisement and the

examingtion, The order of this Court in the connected case

i.e. GWC No, 1412 of 1992 being general in nature with
respect to Vac;ncieé_;;gﬂ;;sts in various departments
covered by different advertisements and examinations, the
order of the Supreme Court does not preven£ the
respondents from making further appointments nor this
Court 1s prevented from issuing direction in that regard,
6, I have considered the submissicns of the
counsel for the parties, I may mentien here that in Civi)
Appesl No, 14753 of 1996(Supra) the Supreme Court noticed
the report of Shri S.N.Biswas in connection with the

very same case i,e. CQWIC No, 1412 of 1992 giving rise to
the present MIC. This is evident from para 4 of the
Judgement, The Supreme Court having pointedly noticed
CGWJC No. 1412/92 and the report of Shri S;H.Biswas in
that connection, and issued the above-ment ioned

direction, it is difficult to agree that the order

and direction of the Supreme Court should be const rued
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aser confined to only one'agvértisement and examination,

I may also mention here that the.réport of Shri S.N.Biewas,
copy whereof was furnished to me in course of hearing of
the case, is not confined to only Advt, no. 8/87 relating
£o appointment of intermediate level posts bﬁthalsoi;gﬁ)

Advt. No, 6/85, Advt, no. 18/87, Adwvt,no, 19/87, Advt,

no, 21/87 and so on,

T That apart, I have No manner of doubt that the
examingtions 4in qQuestion having been held and panels
Prepared on the basis of such e xaminat ion more than 3

decade ago, it would .be illegal and inequitable to direct
the resporndents to make further appointment from such
panels., In State of U.P,Vrs, Ram Gopal Shukla, AIR 198
Supreme Court 1041, the Supreme Court deprecated the practice
Li-making appointment; f rom siale panei;;_in that casg-”
khe Government of Uttar Pradesﬁ had framed statutory

rule under Article 309 of the Constitution providing for
appointment of persons from g Particular panel til] the

sabe 1s exhausted, The Supreme Court observed that although
the State has got executive power to frame rules regulating
the conditions of service, but the sale must be reasonable,
fair and not grossly unjust, if they are to survive the

test of Articles 14 ang 16 of the Constitution of India,

The Court held, ™ A rule which contémplates that unless the
list of 300 persons is exhausted no other person can be sele~
cted, obviously is unjust as it deprives cthér persons

in the same situation of the opportunity of being

considered for promotion,®

8. As indicated above this Court hgjs refused to

gramt reliefs to the coficerned petitioners seeking direction

for their appointment on the basis of the same very

examinations on the grouna of delay, Reference Mmay be made
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to OWC No, 3280/9)1, CWJC No, 7141/91, GIJC No,

60/94 and analogous, and <o o,

9, Cn behalf of the respondents/Intervenors it

has been stated that while the number of vacancles

covered by different advertisements issued in 1985

and 1987 was 0nly_§1§_but about 3265 appointments have
already been made against thcse‘vacahcies. Althéugh

there may be some dispute regardingl£he actual number

of vacancies covered by the advértiéements in question

and the actual number of;appgintmenﬁs made pursuant thereto,
there is no dispute that .‘candlic}a'tes far in excess of the
notified vacancies have alfeady beeﬁ appointed,many of
them pursuant to orders of this Cou#t. It would not be out
of place to mention here that the grievance of the
concerned petitioners in those cases in substance was
that while candidates acquiring lesser marks and placed
lower in the panel had been appointed, thelr cases have
been ignored,

10. A Bench of this Court in Indu Bhushan and others
Vrs, State of Bihar & ors, 1984 PLIJR 302 noticed the
above-noted decision and other decisions of the Supreme
Court and hield, "If there is time limit like a perlod

of one year or so fer the validity of the panel, number

of vacahcles may not matter, But if no time limit 1s fixed
for the life of the panel to end, in my opinion, the only
reasonable course is to limit the appointments from the
panel to the vacancles available upto the date' of the
preparation of the panel, Vacancies becoming available
subsequently should be left open for all eligible
candidates."

1 Jia In Shankarsan Dash Vs, Unilon of India, AIR 1991

Supreme Court 1612, a Constitution Bench of the Apex Court

o
[ A
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held that empanelment does not create any indefeasible
right in the candidate of being appointed. It is at

best a cordition of eligibility for the purpose of
appointment and by itself does not create any vested
right in the selection, It was stated that if a number

of vacancies are notified for appointment and adeguate
mumber of candidates are found fit the successful
carﬁidatJEL;::;ire an indefeasible right to be appointed
which cannot be legitimately denied, Unless the relevant
recruitment rules so indicate,. the State 1s under no legal
duty to £111 up all or any of the vacancies, Having said
so, the court further clarified, "The process of final
selection has to be closed at some stage.™

125 In State of Bihar Vrs, Madan Mchan Singh ard
others, ALR 1994 Supreme Court 765, the High Court had
prepared a panel of 129 Advocates for appointment as
Additional District & Sessions Judge di;ect from the Bar
32 candidates out of 129 called for interview were initially
selected for appointment against the existing vacancies,
later, the Court on administraotive side decided that any
ﬁi;j;:F vacancy dn tho quota of direct racruits from the
Bar during the next one year would be filled up from the
sald panel, The Bupreme Court held that the advertisement
and the conseQuential selection process were made only to
fill up 32 vacancies, After abpointments'against the said

vacanhcies were made, the panel get exhausted and its life

cannot be extended, It observed, "If the same list is

to be kept subsisting for the purpose of filling up
other vacancies also, that would naturally amount to
deprivation of rights of other candidates who would have
become eligiblg subsequentltojthe sald advertisement and

selectlion process.”
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13. In State of Bihar Vrs. The Secretariat

Assistant Successful Examinees Union 1986 and others,

AIR 1994 Supreme Court 736, again the Supreme Court had
the occasion to consider the claim of the successful
examinees for appointment of graduate level Assistants
pursuant to advertisement no. 11/85 issued by the same
e Bihar State Subordinate Services Selection Board,
thile declining to grant any relief to the candidates for
their appointment agalnst vacancies as avallable on the
date of publication of the result, the Court observed,
"the vacancies having been adverpised in the year 1985,
holding of the examinations two years after and further,
declaration of result almost three years after holding the
examination, does not confer any right on the empanelled
candidates to be appointed on the date of publication of
thelr results, after 4 to 5 years from the date of holding
of examingtion.® The court noticed the decision in the
case of Shankarsan Dash Vs, Union of india(Supra).

14, In the above backdrop of the legal position,

I have no manner of doubt that at this stage after
passage of more than a decade, no direction can be 1ssued
for appointment pursuant to the impugned advertisements,
Thelvarious orders passed in MJCjNo. 242/93 must be deemed
+o have become infructuous in view of the injunction
fssued by the Supreme Court in Civil:Appeal No, 1479%3/96
(Supra). | . ' .
154 Counsel for the pé:ties agreed that in Qiew of
the various orders ux ka passed in course of hearing of
the MIC the question as to whether the order passed in the
connected case i.e. CWIC No, 1412/92 has been complied
with or not so as to warrant initiation of any proceeding
for contempt, has become insigniticant, and the only

gquestion to be considered is whether and 1f so what
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relief can be granted to the petitioners.
16. The above discussion would cover CWIC No,
5009 of 1993, which has been filed on behalf of the
so-called *Union of Junior Field Investigator Examinees

Batch seeking direction to fill up vacancles on the i

I
No, 19/87 and in the light of direction of this Court nl\
|

CUIC No. 1412/92.
X4 In the above premises, poth MIC No, 24'}/93

and CWJC No, 5009/93 are dlsmisséd There will be no
oy el Ps 8IS FoshAsseg

order as to costs. e s o w
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